CHAPTER IV
LITIGATION

The purpose of this Chapter isto outline some of the practices and procedures that the Antitrust
Division has used in civil and criminal litigation. The Chapter is not intended as a litigation handbook;
rather, it attempts to address selectively a number of practices that are part of any litigation effort. Tria
staffs should make use of avariety of source materialsincluding various trial handbooks; the Division's
Civil Litigation Manual; the Handbook of the Attorney General's Advocacy Institute; and the
suggestions and services that are described in detail in Chapter VI, Section B, "Guide to Conducting
Antitrust Investigations.”

Because of the varied nature of matters most common in antitrust litigation, this Chapter
presents certain issues in a detailed manner and others only as an outline of possible issues or questions.
The civil litigation sections contain a brief description of the preparation and filing of the complaint; a
detailed legal and practical analysis of the requirements and standards for obtaining preliminary relief; an
outline of issues that may arise during civil discovery; abrief discussion of thetrial of acivil case and
suggested methods of expediting and streamlining litigation; and a detailed description of the manner of
negotiating and entering consent decrees. The criminal litigation section includes a description of the
preparation and filing of the indictment, an outline of pre-trial discovery and motion practice, alist of
practical trial suggestions, and a description of the considerations in negotiating plea bargains and
recommending sentences to the court in appropriate circumstances. The final section of the Chapter
sets forth the procedures used in preparing or opposing an appeal in either acivil or criminal action.

It isimpossible to establish any one set of procedures for the conduct of the Division's pre-trial
and trial efforts. Since each case poses problems that are unique to the particular facts of that case, this
Chapter should be used only as a starting point from which ideas and strategies may be devel oped.

A. Beqginning Civil Litigation

1. Drafting and Filing the Complaint

Since civil litigation begins with the filing of the complaint, the procedures are similar regardless
of the type of violation alleged or whether the Division is seeking preliminary relief. The staff will have
prepared a complaint for submission to the section, task force, or field office Chief and the appropriate
Director of Enforcement as it submits other materials relating to the case.

The section, task force, and field office files, aswell asthe Division’s Work Product Document
Bank, contain sample complaints for different violationsin different circumstances. The FOIA Unit
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maintains files of all complaints and accompanying papers that are filed by the Division. These sample
complaints provide the basic style and substance of the complaints filed by the Division and assist the
staff in drafting a complaint based on particular facts. Generaly, complaints filed more recently are
better models. Staff should consider checking with the appropriate Special Assistant for the best
examples.

The staff should also consult the local rules and practices of the district where the complaint will
be filed to determine the specific requirements of the district (e.g., Size of paper and margins, form of
caption, etc.). Theloca U.S. Attorney's Office should be informed of our intention to file a complaint
in the district and should be consulted to ensure the correctness of the form.

In preparing the complaint, staff should not overlook the significance of venue and interstate
commerce allegations. In alleging venue, the staff should be alert to where the defendants transact
business or are found. At least one of the defendants must meet this venue requirement. While often al
of the defendants will meet the venue requirement, there are sometimes situations where one or more of
the defendants do not, or may not, meet it. In such instances, the complaint should indicate that fact,
and, in the prayer for relief, the complaint should ask that the court issue summons to the defendants not
meeting the venue requirement to bring them within the court's jurisdiction for purposes of the litigation.
The issuance of summonsis provided for under Section 5 of the Sherman Act, 15 U.S.C. 85, if the
case arises under the Sherman Act, and under Section 15 of the Clayton Act, 15 U.S.C. § 25, if the
case arises under the Clayton Act. In many cases, the defendants will stipulate venue.

Second, interstate commerce should be alleged as clearly as possible consistent with the
specific facts of the case. Whenever possible, the staff should allege such facts as are necessary for
both the "affecting” and "in commerce” ("flow") tests. The complaint should also state a general
allegation of interstate commerce.

In addition to these two practical matters, the complaint should be a concise and persuasive
statement of the allegations and the relief prayed for by the Division.

The staff must notify the office of the appropriate Director and the appropriate Special Assistant
of the tentative filing date as soon asit is known so they can send the draft press release to the Office of
Public Affairsin advance. (Staff should not forward the press release directly to the Office of Public
Affairs) A copy of the papers being filed must be sent to the appropriate Director (typically by e-mail)
before the case has been filed.! A signed copy should be delivered to the Director’ s office preferably
immediately after signing (if at al possible, the day beforeit isfiled). The staff must also notify the
Director’s office at least 24 hours before the complaint isin fact to be filed so the Office of Public

! Draft pleadings, aswell as a draft press release, should have aready been forwarded to the
appropriate Director along with the case recommendation. See supra Chapter 111, Section G.2.
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Affairs may be advised to prepare for issuance of the press release.

The complaint should be filed with the Clerk of the Court, together with whatever forms the
Clerk requires under local procedures. The U.S. Attorney's Office should be consulted concerning the
formsto be filed and the summonsto beissued. A copy of the complaint, stamped by the Clerk of the
Court at the time of filing, must be provided to the office of the appropriate Director immediately after
the complaint isfiled.

2. Post-Filing Procedures

Once the complaint isfiled with the Clerk of the Court, the complaint and summons should be
issued to the defendants, pursuant to Rule 4 of the Federal Rules of Civil Procedure. Asacourtesy, the
staff should inform counsel of the filing, and provide counsel with acopy of the papers.

Immediately upon filing the complaint, the staff must inform the appropriate Director’ s office of
the filing, the Judge’ s name, and the case’ s civil number. Thisis usualy done by telephoning from the
courthouse. The Director’s office will then notify the Office of Public Affairs that the press release may
be issued.

After the parties have been informed of the filing of the complaint and all local district
procedures have been completed, staff should follow the local rules and practices and the Federal
Rules in setting up whatever conferences are deemed necessary to expedite the matter.

When appropriate, procedures for obtaining preliminary relief through atemporary restraining
order or preliminary injunction should begin. Those procedures are described in detail in Section B of
this Chapter.

B. Obtaining Preliminary Relief: Temporary Restraining Orders and Preliminary Injunctions

This section discusses the legal analysis and procedures that will assist aDivision trial staff in
determining whether to seek preliminary relief. Thelegal discussion is more extensive than that in any
other section of this Chapter. Tria staffs are more likely to need areadily available source of case law
and analysisin this area since preparation time is usually short and staff is confronted with numerous
factual and legal considerations. While this analysisis not exhaustive, it raises the major legal issues that
may arise in seeking preliminary relief, as well as the procedures that must be completed before a
hearing is held.

The purpose of preliminary relief isto "create or preserve a state of affairs such that [the court]
will be able, upon conclusion of the full trial, to render a meaningful decision for either party."
Developmentsin the Law -- Injunctions, 78 Harv. L. Rev. 994, 1056 (1965); see also Note,
Preliminary Relief for the Government Under Section 7 of the Clayton Act, 79 Harv. L. Rev. 391
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(1965). It should be sought by the Division whenever, in its absence, the relief obtainable following a
trial on the merits may not be adequate to restore effective competition in the affected market or where
an interim anticompetitive effect islikely, assuming the legal prerequisites are otherwise met.
Preliminary relief is particularly appropriate in section 7 cases, but is also available in other types of
cases, including actions brought under sections 1 and 2 of the Sherman Act. See 15 U.S.C. 8§ 4; see
also De Beers Consol. Mines, Ltd. v. United States, 325 U.S. 212, 219-20 (1945); United Statesv.
American Column & Lumber Co., 263 F. 147 (W.D. Tenn. 1920), permanent decree aff'd, 257 U.S.
377 (1921) (violation of 15 U.S.C. § 1); Philadelphia World Hockey Club, Inc. v. Philadelphia
Hockey Club, Inc., 351 F. Supp. 462 (E.D. Pa. 1972) (violation of 15 U.S.C. § 2).

A temporary restraining order ("TRQ") isthe most extreme form of preliminary injunctive relief.
Its purpose is to prevent imminent and irreversible developments that may seriously compromise the
applicant's right to relief on the merits until the court can hold a hearing on an application for preliminary
injunction. A TRO may be issued with or without notice to, or appearance by, the adverse party
(although efforts should be made to give notice and the court may require it in an antitrust action). Itis
strictly limited in duration, and issuance is generally non-appealable.

A preliminary injunction ("P.l.") functions similarly to a TRO, pending atrial and ultimate
disposition of the case, but it is designed to be a more measured response, based on a more complete
record. The affected party must be given afull and fair opportunity to contest the requested relief. In
most cases, an evidentiary hearing, often of substantial proportions, will be held. The order, if granted,
may be of indefinite duration. It must be supported by detailed findings of fact and conclusions of law,
and it isimmediately appealable.

In merger cases, rarely can a case be filed sufficiently far in advance of the transaction to permit
an application for preliminary relief to be brought on as aregular motion. Moreover, it is unlikely that
the necessary hearing can be completed and the issue decided by the date of the proposed transaction.
Thus, in most cases, unless the defendants are willing to stipulate to interim relief (i.e., an agreement not
to consummate a merger) until aP.1. hearing or full trial can be held, a TRO will be required to ensure
that a decision will be timely made and that competition will not be irreversibly harmed. In addition, it
may be useful to seek a TRO as a means of obtaining an expeditious hearing on the application for a
preliminary injunction. See Fed. R. Civ. P. 65(b) (stating that when a TRO is granted without notice,
the hearing on the motion for a preliminary injunction takes precedence over other matters).

The issuance of temporary restraining orders and preliminary injunctions is governed by a
variety of procedural and substantive rules.
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1. Procedural Requirements

a Temporary Restraining Order

Rule 65(b) of the Federal Rules of Civil Procedure permits TROs to be issued ex parte and
without notice to the adverse party, but it places avariety of restrictions on such TROs, and it provides
for a hearing, on motion by the adverse party, for dissolution or modification of such an order. Therule
issilent asto the conditions applicable to TRO' s issued with notice and appearance by the adverse

party.
(i) Notice

Rule 65(b) provides that a TRO may be granted "without written or oral notice" only in
circumstances where the applicant "clearly" shows from "specific facts' that "immediate and irreparable
injury" will occur before the adverse party can be heard in opposition, and where the applicant certifies
inwriting the efforts made to give notice and the reasons for proceeding without it. The Advisory
Committee Notes to the 1966 amendment to Rule 65(b) state, however, that "informal notice, which
may be communicated to the attorney rather than the adverse party, is to be preferred to no notice at
al."

The Rule does not specify what written or oral notice is sufficient to take the case out of the
category of ordersissued "without written or oral notice" and thus sufficient to relieve the applicant of
making a Rule 65(b) showing. See 11A Charles Alan Wright et al. Federal Practice & Procedure:

Civil 2d 8 2952, at 273 (2d ed. 1995) ("Wright"), suggests that written notice pursuant to Fed. R. Civ.
P. 5(b) should suffice. However, for safety, Division attorneys in applying for a TRO should follow the
rules for TROs issued without notice regardless of whether actual notice has been given, while every
effort should be made to follow the rule's preference for as much actual notice as possible. The staff
should, of course, determine the local rules and practices of the district in which the application will be
made.

(i) Content of Affidavits

Rule 65(b) requires a TRO granted without written or oral notice to be based on an "affidavit or
... verified complaint” "clearly” setting out "specific facts' showing (1) immediate and (2) irreparable
damage "will result to the applicant before the adverse party or that party’ s attorney can be heard in
opposition.” In lieu of sworn affidavits and verifications, unsworn declarations under penalty of perjury
may be utilized. See 28 U.S.C. § 1746. Thereis apparently no case law defining the standard for
judging the quality and character of a declaration offered in support of a Rule 65(b) motion. See 11A
Wright § 2952, at 275. It isreasonable to apply the applicable standards for affidavits supporting an
application for preliminary injunction. See 11A Wright 8 2952, at 276; see aso infra note 2 (discussing
affidavits for preliminary injunction). The declarations specified by Rule 65(b) should not be required to
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satisfy the more rigorous requirements of Rule 56(e), relating to summary judgments. See 11A Wright
§ 2952, at 275-76). Of course, declarations that rely more heavily on persona knowledge than on
information and belief are likely to be accorded greater weight by the court.

(iii)  Hearings

@ No hearing prescribed. No hearing is prescribed by Rule
65(b) for granting of a TRO. Where ahearing is held on a TRO application, it is sometimes held in
chambers and off the record. A party, however, has aright to have the proceedings recorded, see 28
U.S.C. § 753(b); National Farmers Org., Inc. v. Oliver, 530 F.2d 815 (8th Cir. 1976), and it may be
advisableto insist that a record be made.

(b) Preliminary injunction hearing follows. Rule 65(b) provides that
if aTRO is granted without notice, "the motion for a preliminary injunction shall be set down for hearing
at the earliest possible time and takes precedence of al matters except older matters of the same
character.” When the motion comes on for hearing, the party that obtained the TRO must proceed with
the application for a preliminary injunction, or the court "shall dissolve" the TRO. The purpose of an ex
parte TRO isto preserve the status quo and prevent irreparable harm "just so long asis necessary to
hold a hearing, and no longer.” Granny Goose Foods, Inc. v. Brotherhood of Teamsters, L ocal 70,
415 U.S. 423, 439 (1974).

(© Hearing on Motion to Dissolve. The adverse party may appear
and move to dissolve or modify the TRO, after giving 2 days notice to the party who obtained a TRO
without notice (or such shorter notice as the court may prescribe). The court is directed by Rule 65(b)
to proceed to hear and determine such motion "as expeditiously as the ends of justice require.”

(iv)  Duration

Under Rule 65(b), atemporary restraining order issued without notice is effective only for the
period set by itsterms, not to exceed 10 days. However, within the period set by the order, it can be
extended for "alike period” (i.e., 10 days) upon a showing of good cause. The rule also providesthat a
TRO can aso be extended if "the party against whom the order is directed consents.” The literal
language of the rule permits extensions by consent without regard to the 20-day limit; however, local
authority should be consulted on this point, and any extension may not be indefinite, consistent with the
order’s purpose as "temporary” relief until ahearing can be held. See, e.q., Fernandez-Roque v. Smith,
671 F.2d 426, 429-30 (11th Cir. 1982); Connell v. Dulien Steel Prods,, Inc., 240 F.2d 414, 417 (5th
Cir. 1957); 11A Wright 8 2953, at 283-84. The courts apply the same rule on duration to ex parte
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TROs as to those issued with informal notice.?

Restraining orders ordinarily should be drafted to specify their duration. If the order does not
state how long it will remain in effect, it automatically expires after 10 days, unless extended. See
Granny Goose Foods, Inc., 415 U.S. at 443-444; 7 James Wm. Moore, Moore's Federal Practice
11 65.07, at 65-134 (2d ed. 1996) ("Maore").

The cases offer little guidance as to the grounds for extending a TRO. See 11A Wright
§ 2953, at 279. Itisclear, however, that the proponent of an extension must move for renewal
before the original order expires. Seeid.; 7 Moore 1 65.07, at 65-135. Thereislittle law asto what
constitutes good cause for extension. It should be sufficient that more time is required to complete the
hearing, see United States v. United Mineworkers of America, 330 U.S. 258, 301 (1947); Maine .
Fri, 483 F.2d 439, 441 (1st Cir. 1973), or more timeis required for submission of additional
evidence on the application for preliminary injunction, see Weyenberg v. Town of Menasha, 409 F.
Supp. 26, 27-28 (E.D. Wis. 1975), or for the court to prepare its decision, see Steinberg v.
American Bantam Car Co., 76 F. Supp. 426, 433 (W.D. Pa. 1948), appeal dismissed as moot, 173
F.2d 179 (3d Cir. 1949), at least as long as the grounds for originally granting the order continue to
exist. See 11A Wright 8 2953, at 279; 7 Moore 1 65.07, at 65-136.

If the parties clearly intend it, a hearing to modify or dissolve a TRO can be converted to a
preliminary injunction hearing. See Granny Goose Foods, Inc., 415 U.S. at 441.

(V) Form of the Order

According to Rule 65(b), every temporary restraining order granted without notice "shall be
indorsed with the date and hour of issuance; shall be filed forthwith in the clerk's office and entered of
record; shall define the injury and state why it is irreparable and why the order was granted without
notice." TROs issued with informal notice and appearance should make comparable recitations. In
addition, Rule 65(d) states that every restraining order (and injunction) "shall set forth the reasons for
its issuance; shall be specific initsterms; [and] shall describe in reasonable detail, and not by
reference to the complaint or other document, the act or acts sought to be restrained.” Seeinfra
Section B.3 (summarizing what should be included in a proposed TRO drafted by the Division).

Local rules and practice should also be consulted as they may affect the form of the order.

2 See Granny Goose Foods, Inc., 415 U.S. at 433 n.7 ("Although by itsterms Rule 65(b) . . . only
limits the duration of restraining orders issued without notice, we think it applicable to the order in this
case even though informal notice was given.").
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(vi)  Apped

Issuance or denial of a TRO is generally not appealable. See, e.g., Connell v. Dulien Steel
Prods., Inc., 240 F.2d at 418. However, when atemporary restraining order is continued beyond the
10 or 20 days permitted by Rule 65(b) (or far beyond this period with the consent of the parties),
some courts will treat the TRO as a preliminary injunction for purposes of appealability. The TRO
may then, however, be held inadequate, because it fails to satisfy the requirements for preliminary
injunctions, such asinclusion of findings of fact. See, e.q., Sampson v. Murray, 415 U.S. 61, 86
(1974); In re Arthur Treacher's Franchise Litigation, 689 F.2d 1150, 1153-55 (3d Cir. 1982); Telex
Corp. v. IBM, 464 F.2d 1025, 1025 (8th Cir. 1972); National Mediation Bd. v. Air Line Pilots
Assn., 323 F.2d 305, 305-06 (D.C. Cir. 1963); Pan American World Airways, Inc. v. Flight
Engineers’ Int’| Ass'n, 306 F.2d 840, 843 (2d Cir. 1962); 11A Wright § 2953, at 280-83.

b. Preliminary Injunction

(i) Notice and Hearing

Rule 65(a)(1) states that "[n]o preliminary injunction shall be issued without notice to the
adverse party.” Noticeis not defined by Rule 65(a), but Rule 6(d) generally requires a motion to be
served, along with notice of the hearing, "not later than 5 days before the time specified for the
hearing." See 11A Wright § 2949, at 213. Since Rule 6(d) allows the time limit to be changed by
court order, a shortened time can be requested. Local rules should also be consulted for time limits,
including required notice for motions. Asto content adequate to provide sufficient notice, a copy of
the motion for preliminary injunction and specification of the time and place of hearing should be
adequate. See 11A Wright § 2949, at 214.

Although in many courts® a preliminary injunction can be based solely on affidavits and
documents,* this is often done only where neither party requests an evidentiary hearing or thereis no
controversy asto the material facts. 1n most antitrust cases, an evidentiary hearing will be held, but

¢ Itisimportant to consult the local rules on thisissue as jurisdictions may vary.

+ Affidavits must be served not later than one day before the hearing. Fed. R. Civ. P. 6(d). Asto
the requirements applicable to affidavits, Wright argues that the standards of Rule 56(e) for affidavits
submitted in support of summary judgment (e.g., affidavit made on personal knowledge, setting forth
facts that would be admissible in evidence, and that show that the affiant is competent to testify to those
facts) are unnecessarily strict, since the preliminary injunction is not a permanent adjudication, and time
isof the essence. See 11A Wright 8 2949, at 216-17. "[I]n practice affidavits usually are accepted
on a preliminary injunction motion without regard to the strict standards of Rule 56(¢€), and . . . hearsay
evidence also may be considered.” 1d. at 217. However, the motion cannot be based solely on
information and belief, and hearsay. Seeid. at 218-219.
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live testimony will usually be supplemented with declarations, deposition transcripts, and documents.
See, e.q., FTC v. Coca-Cala Co., 641 F. Supp. 1128, 1129-30 (D.D.C. 1986), vacated, 829 F.2d
191 (D.C. Cir. 1987).

Preliminary injunction hearings in antitrust cases tend to be moderately lengthy, averaging
about one week of trial time. In most respects, they resemble a scaled-down plenary trial. As
provided in Rule 65(a)(2), the court may order that the trial on the merits be consolidated with the
hearing on the application for preliminary injunction, and therefore, the staff must be prepared for a
trial on the merits as soon as the papers arefiled. Even if there is no consolidation, Rule 65(a)(2)
provides that all evidence received upon application for a preliminary injunction that would be
admissible at trial automatically becomes part of the record and need not be repeated at trial;
however, it may be reintroduced if there is adequate reason to do so. See 7 Moore 1 65.04({5]; 11A
Wright § 2950, at 234. Consolidation of atrial on the merits with a preliminary injunction hearing is
an abuse of discretion if it deprives aparty of itsright fully and fairly to present its case on the merits.
See 7 Moore 1 65.04[4]; 11A Wright 8§ 2950, at 236-40; see, e.q., Parisv. HUD, 713 F.2d 1341,
1345-46 (7th Cir. 1983).

(i) Duration and Form of the Preliminary Injunction

A preliminary injunction, unlike a TRO, can be of indefinite duration. It ordinarily will remain
in effect until completion of atrial on the merits, although the court retains plenary power to dissolve
or modify it as circumstances warrant. See 7 Moore  65.05, at 65-128.

Rule 65(d) requires that the injunction or restraining order "shall set forth the reasons for its
issuance; shall be specific in terms; [and] shall describe in reasonable detail, and not by reference to
the complaint or other document, the act or acts sought to be restrained.” See City of Mishawakav.
American Elec. Power Co., 616 F.2d 976, 991 (7th Cir. 1980) (holding mere incorporation of
language of the Sherman Act insufficient to describe in reasonable detail action sought to be
restrained), cert. denied, 449 U.S. 1096 (1981).° In addition, Rule 52(a) requires statement of "the
findings of fact and conclusions of law which constitute the grounds of [the court’ 5] action” in granting
or denying interlocutory injunctions.

(iii)  Appea

Preliminary injunctions are appealable under 28 U.S.C. § 1292(a)(1) ("interlocutory orders of
the district courts.. . . granting, continuing, modifying, refusing or dissolving injunctions, or refusing to

* Rule 65(d) also specifies that such orders are binding "only upon the parties to the action, their
officers, agents, servants, employees, and attorneys, and upon those persons in active concert or
participation with them who receive actual notice of the order by personal service or otherwise.”
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dissolve or modify injunctions'). Both the district court and the court of appeals are authorized either
to grant or to stay a preliminary injunction pending appeal. See Fed. R. Civ. P. 62(c); Fed. R. App.

P. 8(a). Such orders are frequently granted, and appeals of the grant or denial of a preliminary
injunction may be heard on an expedited basis.

The articulated scope of review on appeal isnarrow. Most courts state that they will reverse
only for clear abuse of discretion, see, e.9., Doran v. Salem Inn, Inc., 422 U.S. 922, 931-32 (1975);
American Med. Assn v. Weinberger, 522 F.2d 921, 924 (7th Cir. 1975); SCM Corp. v. Xerox
Corp., 507 F.2d 358, 360 (2d Cir. 1974), or an error of law, see, e.q., Selchow & Righter Co. v.
McGraw-Hill Book Co., 580 F.2d 25, 27 (2d Cir. 1978)); Jonesv. Snead, 431 F.2d 1115, 1116
(8th Cir. 1970). Findings of fact are reviewed for clear error. See 11A Wright 8§ 2962, at 443 &
n.62. The appellate court "ordinarily will not delve any further into the merits of the controversy than
IS necessary to decide the specific issues being appealed.” 11A Wright § 2962, at 435.

2. Standard for Granting Preliminary Injunction

The Federal Rules do not prescribe a standard for granting or denying a preliminary
injunction, and accordingly historic equitable considerations are applied. Wright describes the most
important factors in the decision, see 11A Wright 8§ 2948, at 131-33 (collecting cases):

(1) the probability that plaintiff will succeed on the merits;

(2) the significance of the threat of irreparable harm to plaintiff if the injunction is not granted;

(3) the state of the balance between this harm and the injury that granting the injunction would
inflict on defendant; and

(4) the public interest.

See aso, e.q., Doran v. Salem Inn, Inc., 422 U.S. at 931.

a Probability of Success on the Merits

(i) Most commonly, courts have articulated the plaintiff’s burden as
demonstrating a reasonable probability of success on the merits. While courts have used a variety of
means of framing this concept, courts agree that the plaintiff is required to present a primafacie case but
need not demonstrate the certainty of winning at trial. See generally 11A Wright § 2948.3, at 184-88;
see dso, e.0., United States v. Nippon Sanso, 1991-1 Trade Cas. (CCH) 1 69,377 (E.D. Pa. 1991)
(section 7 case; reasonable probability test); United States v. Country Lake Foods, Inc., 754 F. Supp.
669, 673 (D. Minn. 1990) (government failed to show probability of successin section 7 case); United
States v. Ivaco, Inc., 704 F. Supp. 1409, 1420 (W.D. Mich. 1989) (government had established

February 1998 (Third Edition) IV-10



"primafacie" section 7 case); United Statesv. Camar, Inc., 612 F. Supp. 1298, 1300 (D.N.J. 1985)
(requiring "reasonable likelihood" of successin showing section 7 violation).

In most non-antitrust cases, the likelihood of success is balanced with the comparative injury to
the parties. Where the balance of hardships tips decisively toward the plaintiff, the plaintiff need not
make as strong a showing of likelihood of successto obtain a preliminary injunction. Wright describes
thisbalancing asa"dliding scale” 11A Wright § 2948.3, at 195; see dso, e.q., Duct-O-Wire Co. v.
U.S. Crane, Inc., 31 F.3d 506, 509 (7th Cir. 1994). As Judge Frank's often-quoted opinionin
Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953) (footnote omitted)
states:

To justify atemporary injunction it is not necessary that the plaintiff's
right to afinal decision, after atrial, be absolutely certain, wholly without doulbt;
if the other elements are present (i.e., the balance of hardships tips decidedly
toward plaintiff), it will ordinarily be enough that plaintiff has raised questions
going to the merits so serious, substantial, difficult and doubtful, as to make
them afair ground for litigation and thus for more deliberate investigation.

While this"fair ground for litigation” standard has been applied in a variety of types of private
antitrust suits, the Second Circuit has refused to apply the standard in government section 7 suits, on
the ground that, once the government shows a reasonable probability that section 7 is violated,
irreparable harm is presumed; in light of this presumption, the government should be required to do
more than raise a"fair ground for litigation." United States v. Siemens Corp., 621 F.2d 499, 505-06
(2d Cir. 1980). But see United Statesv. Gillette Co., 828 F. Supp. 78, 86 (D.D.C. 1993) (holding
that in section 7 case, since showing of irreparable injury was strong, the government had to make a
lesser showing of likelihood of success); United States v. Brown Shoe Co., 1956 Trade Cas. (CCH)
168,244, at 71,114-15 (E.D. Mo. 1956) (applying Hamilton Watch test). Casesin the particular
circuit should be consulted to determine what standard of likelihood of successis being applied in that
circuit in government section 7 cases.

(if) Confusion can result concerning the proper showing of likelihood of
success necessary for a preliminary injunction in section 7 cases, because section 7 of the Clayton Act
involves a prediction about the effect that mergers or acquisitions "may" have on competition.
Similarly, granting a preliminary injunction involves a prediction as to the plaintiff’s chances of success.
Thus, the government, to obtain a preliminary injunction, needs only to show a reasonable probability
that it will be able to show that competition "may be" substantially lessened. Courts, however, may
incorrectly require the government to show a substantial likelihood that competition will be lessened
by the proposed transaction before it can be preliminarily enjoined. See, e.q., United Statesv.

Gimbel Bros., Inc., 202 F. Supp. 779, 780 (E.D. Wis. 1962). Thisimproperly imposes on the
government the immediate burden of proving itsright to final relief. See Comment, "Preliminary
Preliminary” Relief Against Anticompetitive Mergers, 82 YaleL.J. 155, 157 (1972). The standard
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should be whether the government is able to demonstrate a reasonable probability of a substantial
lessening of competition. See Pargas, Inc. v. Empire Gas Corp., 423 F. Supp. 199, 222-223 (D.
Md.) (requiring "asubstantial probability of establishing that the effect of [the transaction] 'may be'
substantially to lessen competition"), aff’d, 546 F.2d 25 (4th Cir. 1976).

To meet its burden of showing probability of success on the meritsin section 7 cases, the
government must, of course, put on evidence concerning geographic and product markets. Because
of time and discovery constraints, the government's additional arguments concerning likely adverse
effects on competition often concentrate heavily on structural evidence of probable anticompetitive
effect (the magnitude and change in Herfindahls and other factors discussed in the Horizontal Merger
Guidelines) and any other evidence obtainable within the time period addressing the harm to
consumers the merger islikely to cause. Under the case law, "[g]tatistics reflecting the shares of the
market controlled by the industry leaders and the parties to the merger are, of course, the primary
index of market power." Brown Shoe Co. v. United States, 370 U.S. 294, 322 n.38 (1962); see
also United States v. General Dynamics Corp., 415 U.S. 486, 498 (1974); United Statesv.
Philadelphia Nat’| Bank, 374 U.S. 321, 363 (1963). The government is entitled to rely on such
evidence to make a prima facie case of probable anticompetitive effect and hence illegality, see
Philadelphia Nat’| Bank, 374 U.S. at 363, but the defendants are entitled to attempt a rebuttal by
showing "that the market-share statistics gave an inaccurate account of the acquisitions' probable
effects on competition.” United Statesv. Citizens & Southern Nat'l| Bank, 422 U.S. 86, 120 (1975);
see also General Dynamics Corp., 415 U.S. at 497-504; United States v. Consolidated Foods
Corp., 455 F. Supp. 108, 134-35 (E.D. Pa. 1978); United Statesv. Amax, Inc., 402 F. Supp. 956,
970 n.53 (D. Conn. 1975). Asaresult, courts routinely make findings concerning structural factors
affecting competition, such as entry conditions, when preliminary relief is sought. See, e.q., FTCv.
Coca-CalaCo., 641 F. Supp. 1128, 1135 & n.18 (D.D.C. 1986), vacated, 829 F.2d 191 (D.C.

Cir. 1987); United Statesv. Calmar, Inc., 612 F. Supp. 1298, 1305-07 (D.N.J. 1985). The staff
should be prepared to offer evidence on relevant structural issuesin its direct case at a preliminary
injunction hearing.

b. Irreparable Injury

Historically, equity could intervene only when there was no adequate remedy at law--for
example, when the alleged injury could not later be repaired by an award of damages. A showing of
irreparable harm in the absence of injunctive relief demonstrated that no adequate legal remedy was
available, and that equity should intervene to prevent the impending injury. See 11A Wright § 2944.
Irreparable harm in modern practice is one of the factors to be weighed by the court in considering
whether to grant preliminary relief.

Although courts have applied the traditional equity standards of irreparable injury to private

actions brought under section 7 of the Clayton Act, they have recognized that a different test is
appropriate where the government seeks preliminary relief under the Act. Courts have held that
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where the government shows a probability of success on the merits, it need not make a separate
showing of irreparable injury. See United States v. Siemens Corp., 621 F.2d at 506; United Statesv.
Ingersoll-Rand Co., 320 F.2d 509, 524 (3d Cir. 1963); United States v. Ivaco, Inc., 704 F. Supp.
1409, 1429 (W.D. Mich. 1989); United States v. Culbro Corp., 436 F. Supp. 746, 750 (S.D.N.Y.
1977); United States v. Atlantic Richfield Co., 297 F. Supp. 1061, 1074 n.21 (S.D.N.Y. 1969), aff'd
mem. sub nom. Bartlett v. United States, 401 U.S. 986 (1971); United States v. Wilson Sporting
Goods Co., 288 F. Supp. 543, 567 (N.D. Ill. 1968); United States v. Pennzoil, 252 F. Supp. 962,

986 (W.D. Pa. 1965); United States v. Chrysler Corp., 232 F. Supp. 651, 657 (D.N.J. 1964);

United States v. Crocker-Anglo Nat'| Bank, 223 F. Supp. 849, 850 (N.D. Cal. 1963); United States
v. Brown Shoe Co., 1956 Trade Cas. 68,244, at 71,114. Indeed, the Supreme Court in dictum
stated that "[i]n a Government case [under Clayton Act, section 15] the proof of the violation of law
may itself establish sufficient public injury to warrant relief.” Californiav. American Stores Co., 495
U.S. 271, 295 (1990).°

A private plaintiff must show that hardship or damage will result to it,
but where the United States is the plaintiff, as here, the United Statesis not
required to prove public detriment from a merger which would violate the
provisions of Section 7. ... The court below was not required to demonstrate
the precise way in which violations of the law might result in injury to the public
interest. 1t was sufficient to show, as did the court below, only that the
"threatened act was within the declared prohibition of Congress."

United States v. Ingersoll-Rand Co., 320 F.2d at 524 (citation omitted).

This doctrine is sometimes characterized as dispensing with the need for the government to
prove irreparable injury, but it is perhaps more accurate to say that the necessary element of
irremediable harm isimplied as a matter of law from the threatened violation of the statute.

[T]he threatened violation of the law here isitself sufficient public injury to
justify the requested relief. The Congressional pronouncement in 8 7 embodies
the irreparable injury of violations of its provisions. No further showing need be
made by those directed to enforce that section than that it is being violated or
threatened with violation. Nor isit necessary to demonstrate the precise

manner in which violation of the law will result in injury to the public interest. It
is sufficient to show only that an act or athreatened act is within the declared
prohibition of Congress.

¢ But where the government does not make a showing of likely success on the merits, it is not entitled
to apresumption of irreparable harm. See United States v. County L ake Foods, Inc., 754 F. Supp.
669, 675 (D. Minn. 1990).
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United States v. Ingersoll-Rand Co., 218 F. Supp. 530, 544-45 (W.D. Pa.), aff'd, 320 F.2d 509 (3d
Cir. 1963); see also United Statesv. Crocker-Anglo Nat'l Bank, 223 F. Supp. at 850.

Several persuasive arguments can be made for not requiring a showing of irreparable harm in
government cases. First, the "harm™ or "injury"” at issue must be defined in terms of threatsto legally
protected rights and interests of the parties. The government as plaintiff, at least in section 7 cases,
has no private business or property interest at stake. It suesinstead as sovereign to vindicate the
public interest in a competitive, free-market economy; and that interest is violated and harm inflicted
by definition whenever the statutory prohibition isviolated. A potential violation, therefore, necessarily
threatens impairment of protected interests.

Defendants argument that there has been no showing of irreparable
injury to warrant a preliminary injunction isirrelevant. Sec. 7 of the Clayton
Act expresses a Congressional proscription of such an acquisition where its
effect "may be substantially to lessen competition, or to tend to create a
monopoly." This proscription is alegislative declaration that an acquisition
having such an effect is against the public interest. Government need not show
that it will suffer irreparable damage qua Government, but only that thereisa
probability that it would prevail upon atrial on the merits.

United States v. Chrysler Corp., 232 F. Supp. 651, at 657 (D.N.J. 1964).

That such injury is sufficiently irreparable to satisfy the traditional standard may be presumed
from the intangible nature of the threatened harm; the uncertainty that the anti-competitive impact of
even atemporary joinder of previously independent companies can ever, after the fact, be fully
eliminated; the congressional mandate to prevent competitive injury; and the overriding importance of
that policy.

We start with the premise that the governmental policy stated in the
antitrust laws is an overriding one; that the need to preserve that policy obviates
any further showing of irreparable damage; and that if thereis areasonable
probability that the Government will prevail on the merits we ought to preserve
the status quo by an injunction.

United States v. Crocker-Anglo Nat'l Bank, 223 F. Supp. at 850-51.

It is patent on the face of Section 7 that its purpose is to bar mergers which
tend to lessen competition or tend to create a monopoly before they ripen into
actuality. Consequently, hardship or injury to the public is not and cannot be a
part of the Government's burden.
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United States v. Brown Shoe Co., 1956 Trade Cas. (CCH) 168,244, at 71,114 (E.D. Mo. 1956).

And the government can show that the alternative to interim injunctive relief--that is,
"unscrambling” amerger or acquisition after it has occurred--is generally not adequate to serve the
public interest. The primary alternative to preliminarily enjoining consummation of the proposed
acquisition is reliance on subsequent divestiture of illegally acquired stock or assets. However, even
when aided by the entry of a preliminary hold-separate order, divestiture has proven to be an
inadequate remedy.’

First, in most cases theillegally acquired company cannot be (or at least is not) re-established
asaviable, independent competitor. Its assets may have been scrambled or sold by the acquiring
company and its key managers may have left. Second, even in apparently successful divestiture
cases, there may be considerable permanent damage to the market structure due to the temporary
disappearance of competition, the delay in innovation or research and development, or the transfer of
trade secrets or other confidential information.? In addition, competition will be adversely affected
during the pendency of the case, and this harm cannot be redressed post-trial.

Many courts have recognized the substantial problems involved in unscrambling an
accomplished merger and reconstituting the acquired company as a viable competitive entity.

| find it difficult to understand the defendant's contention that this case
be allowed to go to afinal hearing without injunction, and that if a violation of
Sec. 7 has occurred that aremedy of divestiture then be effected. Considering
the hardships of divestiture actions with their ramifications and complications

7 In Malcolm R. Pfunder et a., Compliance with Divestiture Orders Under Section 7 of the Clayton
Act: An Analysis of the Relief Obtained, 17 Antitrust Bull. 19 (1972), the authors studied more than
one hundred § 7 cases in which divestiture was ordered. They concluded that compliance with § 7
divestiture orders had been ineffective to achieve the goals of 8 7; divestiture has proven an ineffective
remedy in a substantial number of cases; and in most cases where preliminary injunctions were denied
and divestiture was subsequently ordered, the divestiture which was ordered did not prove to be an
adequate remedy. See also National Commission for the Review of the Antitrust Laws and
Procedures, Report to the President and the Attorney General 125-26 (1979); William T. Kerr,
Comment, Divestiture of Illegally Held Assets: Observations on its Scope, Objective, and Limitations,
64 Mich. L. Rev. 1574 (1966).

¢ A temporary joinder can have especially anticompetitive effects "where the competitiveness of firms
in a particular industry turns, in large part, on aggressive or innovative management initiatives' or where
thereisa"substantial risk of transfer of trade secrets and other confidential information.” FTC v. PPG
Indus., Inc., 798 F.2d 1500, 1508-09 (D.C. Cir. 1986) (internal quotations omitted).
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and their painful impacts upon all whom they touch, it is hard to understand that
such adevice can be reasonably considered as the ultimate remedy to be
employed here.

United States v. Ingersoll-Rand Co., 218 F. Supp. 530, 542 (W.D. Pa.), aff’d, 320 F.2d 509 (3d
Cir. 1963).

One may serioudly doubt that the parties, after years or after only afew
months, will be able through divestiture to disintegrate so as to recreate or
re-establish a status quo of all the companies and related matters as of the time
of the granting of this preliminary injunction. For, no matter how well planned,
and how carefully the composition of al its elements may be, the decomposition
no matter how well and thoroughly executed, must invariably leave inevitable
changes.

Id. at 543.

In practice, it isvirtually impossible to predict all potential anticompetitive effects with precision.
Injury to the competitive process (as opposed to injury to particular competitors, customers, or
suppliers, which may not be the same) is likely to be subtle, gradual, and often unquantifiable even
after thefact. "[T]he fact that no concrete anticompetitive symptoms have occurred does not itself
imply that competition has not already been affected, 'for once the two companies are united no one
knows what the fate of the acquired company and its competitors would have been but for the
merger.” United States v. General Dynamics Corp., 415 U.S. 486, 505 (1974) (quoting FTC v.
Consolidated Foods Corp., 380 U.S. 592, 598 (1965)). Remedial adequacy is amost entirely a
matter of speculation. The essential issue iswho should be forced to bear the risk of this uncertainty;
the case law supports the conclusion that it should not be the public.

In sum, "divestiture does not always turn out to be a feasible remedy and is never a painless
one." Elco Corp. v. Microdot, Inc., 360 F. Supp. 741, 755 (D. Ddl. 1973). It "isusualy fraught with
difficulties and presents a whole range of problems which should be avoided if possible.” United
States v. Atlantic Richfield Co., 297 F. Supp. 1061, 1074 (S.D.N.Y. 1969), aff’d mem. sub nom.
Bartlett v. United States, 401 U.S. 986 (1971);. see also FTC v. University Health, Inc., 938 F.2d
1206, 1217 n.23 (11th Cir. 1991).

It isimportant to note that the presumption of irreparable injury is not a doctrinal innovation
peculiar to the antitrust laws. The same rule is commonly applied where other important statutorily
declared public policies are involved. See, e.q., Government of the Virgin Ilandsv. Virgin Islands
Paving, Inc., 714 F.2d 283, 286 (3d Cir. 1983) (Virgin Islands statutes); United States v. Spectro
Foods Corp., 544 F.2d 1175, 1181 (3d Cir. 1976) (Federal Food, Drug & Cosmetic Act); SEC v.
GlobusInt’l, Ltd., 320 F. Supp. 158, 160 (S.D.N.Y. 1970) (Securities Act of 1933 and Securities
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Exchange Act of 1934); 11A Wright § 2948.4, at 209 n.9 (collecting cases).

Significant support for the presumption of irreparable injury in section 7 casesisfound in the
legidative history of 15 U.S.C. § 53(b), which specifically authorizes the FTC to obtain preliminary
relief in merger cases. Until the 1973 amendment, the FTC had no statutory authority to obtain
preliminary relief except against false or misleading food, drug, or cosmetic advertising, using 15
U.S.C. 853(a). Theonly way it could gain an injunction in merger cases was by applying to the
Court of Appeals pursuant to the All Writs Act (28 U.S.C. § 1651(a)) and showing that "an effective
remedial order, once the merger was implemented, would otherwise be virtually impossible, thus
rendering the enforcement of any final decree of divestiture futile.” FTC v. Dean Foods Co., 384
U.S. 597, 605 (1966).

The amended FTC statute provides that a preliminary injunction may be granted by a district
court "[u]pon a proper showing that, weighing the equities and considering the Commission's
likelihood of ultimate success, such action would be in the public interest.” This amendment was
intended to establish essentially the "presumed irreparable injury” standard applied by the courtsin
section 7 cases brought by the Department of Justice.

The intent [of the amendment] is to maintain the statutory or "public
interest" standard which is now applicable, and not to impose the traditional
"equity" standard of irreparable damage, probability of success on the merits, and
that the balance of equities favors the petitioner. This latter standard derives
from common law and is appropriate for litigation between private parties. Itis
not, however, appropriate for the implementation of a Federal statute by an
independent regulatory agency where the standards of the public interest measure
the propriety and the need for injunctive relief.

H.R. Rep. No. 93-624, at 31 (1973), reprinted in 1973 U.S.C.C.A.N. 2417, 2533 (emphasisin
original).

The courts, in applying the FTC' s statutory standard, have given it the liberal interpretation
intended by Congress. See, e.q., FTC v. University Health, Inc., 938 F.2d 1206, 1217 (11th Cir.
1991); FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980).

In light of the concurrent jurisdiction of the Department of Justice and the FTC to enforce
section 7 of the Clayton Act, the Division can make a powerful argument that the authority of the
Department of Justice to seek preliminary relief under section 15 of the Clayton Act (15 U.S.C. § 25)
should be interpreted in a manner consistent with 15 U.S.C. 8§ 53(b).

The distinction between the burdens of the government and private plaintiffsis also consistent
with the very different language employed by Congress in those sections of the statute respectively
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authorizing preliminary relief for private plaintiffs and the government. Section 16 of the Clayton Act,
15 U.S.C. 8§ 26, provides that a private plaintiff may obtain a preliminary injunction "when and under
the same conditions and principles asinjunctive relief against threatened conduct that will cause loss or
damage is granted by courts of equity,” including "a showing that the danger of irreparable loss or
damage isimmediate.” By contrast, section 15 of the Clayton Act, 15 U.S.C. § 25, contains no
standards for granting preliminary relief other than what is "deemed just in the premises.”

The failure of Congress to require that the Government show irreparable loss on
an application for a preliminary injunction in a Section 7 action, asis the case
with a private plaintiff, 15 U.S.C. § 26, indicates the Congressional desire to
lighten the burden generally imposed on an applicant for preliminary injunctive
relief.

United States v. Atlantic Richfield Co., 297 F. Supp. 1061, 1074 n.21 (S.D.N.Y. 1969), aff’d mem.
sub. nom. Bartlett v. United States, 401 U.S. 986 (1971).

In sum, if the Division establishes probable success on the merits, there is, by definition, a
reasonabl e probability that the transaction will at some point in the future substantially impair
competition. Having proved this much, the government should not be assigned the unrealistic burden
of proving the time, manner, and irreparable nature of the harm with the precision assumed by the
traditional test. Public policy considerations dictate that the probable injury be irreparable.

C. Balancing the Equities

Even though the government has shown likelihood of success on the merits when seeking a
preliminary injunction in a section 7 case, and has satisfied the "threat of irreparable injury”
requirement (by virtue of the legal presumptions applicable in section 7 cases), "a court of equity [must
still] balance hardships, i.e., determine whether the harm to the defendants outweighs the likelihood
that adequate relief will be available to the Government if the merger is consummated.” United States
v. Siemens Corp., 621 F.2d 499, 506 (2d. Cir. 1980).

To be sure, once the government has shown a reasonable likelihood of success

on the merits, the equities will usually tip in its favor, since private interests must
be subordinated to public ones, but surely where the harm to defendants is great
and thereislittle likelihood that consummation of the merger would jeopardize
ultimate relief, the court clearly may deny injunctive relief or fashion prophylactic
measures to obviate the threat of harm. Thus, the district court must first
determine the Government’ s likelihood of success on the merits and then, if
necessary, balance the equities.

1d.; seealso, e.g., United States v. Ingersoll-Rand Co., 320 F.2d 509, 525 (3d Cir. 1963) (stating
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that trial court must weigh the possibility of injury to the defendants, the effect of divestiture as
opposed to injunctive relief, and the respective positions of the parties); United Statesv. ITT Corp.,
306 F. Supp. 766, 797 n.95 (D. Conn. 1969) (holding that under Clayton Act § 15, balancing of
equities "in terms of injury to the public interest if an injunction were denied, as against injury to the
defendantsiif it were granted” becomes relevant once the government has shown probability of
success).

The governmental interest being weighed here is the government’ s interest in avoiding
irreparable harm that islikely to result if the injunction is not granted. Although this harm is established
by a presumption in section 7 cases, courts nonetheless need to think about the harm in concrete
termsin order to weigh the equities. Certainly, the relevant harm includes the harm that will result if a
divestiture needs to be carried out after a merger has been consummated. The harm also includes
injury to competition caused by the merger, in the interim, before divestiture is ordered. See United
Statesv. Siemens, 621 F.2d at 506.

Courts generaly give the government’ s interest far more weight than private claims when
balancing equities in government section 7 cases. See, e.q., United Statesv. Siemens, 621 F.2d at
506 (private interests must be subordinated to public ones); United States v. Columbia Pictures, 507
F. Supp. 412, 434 (S.D.N.Y. 1980) (public interest in enforcement of the antitrust laws and in the
preservation of competition "is not easily outweighed by private interests"); United Statesv. White
Consol. Indus,, Inc., 323 F. Supp. 1397, 1399-1400 (N.D. Ohio 1971) (balancing possible harm to
the defendants against probable antitrust violations; finding "no question that national interest must take
precedence"); United States v. Atlantic Richfield Co., 297 F. Supp. at 1073 (stating that defendants
claims of financial harm were "entitled to serious consideration” but "[n]evertheless, they cannot
outweigh the public interest in preventing this merger from taking effect pending trial” and that "[t]he
public interest with which Congress was concerned in enacting Section 7 is paramount”); United
States v. Pennzoil Co., 252 F. Supp. at 986 (a showing of injury to the defendant "must be so
proportionately persuasive as to submerge the principle that ‘[t]he status of public interest and not the
requirements of private litigation measure the propriety and need for relief™) (citation omitted). But
see United Statesv. FMC Corp., 218 F. Supp. 817, 823 (N.D. Cal.) (denying preliminary injunction
because of harm to defendants), appeal dismissed, 321 F.2d 534 (9th Cir. 1963); United Statesv.
Brown Shoe Co., 1956 Trade Cas. (CCH) 168,244, at 71,116-17 (finding government case to be
weak; denying preliminary injunction because of harm to defendants; and issuing hold-separate order).

Although the case law gives the government’ s interests far more weight in balancing equities,
individual courts may nonetheless be troubled by equities urged by defendants. Injuriesto persons
associated with the transaction, if it is delayed, tend to be concrete, immediate, and intuitively easy for
the court to appreciate. By comparison, injuries to competition are remote and abstract. The
Division accordingly should attempt to "personalize” the transaction’s potential anticompetitive impact,
and the undesirability of divestiture or hold-separate orders. Assuming a substantial probability of
success on the merits has been established, it may aso be helpful to point out that the private benefits
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delayed or foregone flow from atransaction that is likely to be found illegal, and therefore claims of
private injury should be discounted.

d. Public Interest

Courts often do not make a separate finding on public interest in government section 7 cases,
since the finding is implicit in the presumption of irreparable harm, and in balancing the equities as they
affect the governmental plaintiff. But see United Statesv. Gillette Co., 828 F. Supp. 78, 86 (D.D.C.
1993) (interests of the public are not necessarily "coextensive with the irreparable injury criterion”;
where merger is not reversible, public interests favor injunction). Generally, "[a] federal statute
prohibiting the threatened acts that are the subject matter of the litigation has been considered a strong
factor in favor of granting a preliminary injunction.” 11A Wright § 2948.4, at 207; see also United
Statesv. First Nat'| City Bank, 379 U.S. 378, 383 (1965). Thus, a showing by the government that
amerger islikely to violate section 7 should satisfy the public interest test.

e Other Equitable Considerations

Despite the widespread recognition that a government request for preliminary relief is subject to
different rules than those that apply in purely private litigation, such arequest remains an equity
proceeding. Among the equity issues which Division attorneys should be prepared to address are the
following:

(i) Maintenance of the Status Quo and Mandatory Injunctions

The goal of preliminary relief is often described as maintenance of the status quo, to preserve
the situation so that the court can exerciseitsjurisdiction. Courts will therefore issue preliminary
injunctions to preserve the status quo. In addition, if a defendant with notice in an injunction
proceeding completes the acts sought to be enjoined, the court may by mandatory injunction restore
the status quo. See 11A Wright § 2948, at 133-35. Courts are sometimes reluctant to issue
mandatory injunctions, requiring the defendant to take certain action, if the injunction changes the
status quo, even if the injunction is necessary to preserve the court’ s ability to render a meaningful
decision. Seeid. at 137-38. Thisreluctance has been criticized as failing to recognize that
preservation of the court’s ability to grant relief is the cornerstone of preliminary relief. Seeid. at 138
& n.17 (collecting cases where court has acted to change status quo); 11A Wright § 2948.2, at 178-
84; Canal Auth. v. Callaway, 489 F.2d 567, 576 (5th Cir. 1974).

In amerger case, where an order is sought prospectively to enjoin consummation, the status
guo ismaintained. However, if relief is sought following completion of amerger, or against
continuation of a practice alleged to beillegal under the Sherman Act, it may be opposed as a
mandatory injunction and a disruption of the status quo. These objections can be rebutted by showing
that preliminary relief is necessary to preserve the court’s power to render a meaningful decision on

February 1998 (Third Edition) IV-20



the merits. It may also be pointed out that the government could have phrased the request for relief as
a prohibition rather a mandatory injunction, and that the form of phrasing should not control. See 11A
Wright § 2948.2, at 183. It may also be possible to argue that the court is merely being asked to
restore the status quo as of the "last peaceable uncontested status." 11A Wright § 2948, at 136.

(i) Reluctance to Give Complete Relief

Defendants sometimes argue that a preliminary injunction should be denied because the
injunction would give the plaintiff all therelief it could expect after atrial on the merits. A court’s
reluctance to do more than is absolutely necessary at a preliminary stage is understandable. However,
the fact that the plaintiff may "temporarily . . . taste the fruits of victory" should not distract the court
from applying the relevant criteria; rather, the court should apply the usual analysis--that is, harm to
the defendant that will result from preliminary relief, balanced against the harm to the plaintiff if the
injunction isdenied. 11A Wright § 2948.2, at 180-81; Developments in the Law -- Injunctions, 78
Harv. L. Rev. 994, 1058 (1965).

In merger cases, this principle is often cited by defendants where an injunction might lead to
abandonment of the transaction, thus giving the government a victory by default. See, e.g., United
States v. Atlantic Richfield Co., 297 F. Supp. 1061, 1073 (S.D.N.Y. 1969), aff’d mem sub. nom.
Bartlett v. United States, 401 U.S. 986 (1971). In addition to citing the above argument, the
government in response should point out that the balance of the equitiesisin the government’ s favor
because the claimed private injury is being weighed against public interests. Seeid. at 1073-74. In
addition, it may be possible to argue that the claimed injury is within the control of the defendants, and
thus not a legitimate consideration for the court. See FTC v. Rhinechem Corp., 459 F. Supp. 785,

791 (N.D. I11. 1978).

(i) Delay

A defendant cannot assert laches as a defense to an antitrust suit brought by the government;
the Supreme Court has consistently adhered to the principle that laches is not a defense against the
government acting as sovereign. See, e.q., Californiav. American Stores Co., 495 U.S. 271, 296
(1990)(dictum); Nevadav. United States, 463 U.S. 110, 141 (1983) (quoting Utah Power & Light
Co. v. United States, 243 U.S. 389, 409 (1917)); Costello v. United States, 365 U.S. 265, 281
(1961). However, this doctrine does not extend to government delay in requesting preliminary relief.
Generdly, if aplaintiff delaysin requesting preliminary relief, the court can consider thisdelay in
deciding whether to afford such relief, and in choosing the type of preliminary relief to be granted.
See 11A Wright 8§ 2946, at 113-20. Thisrule has been applied in antitrust cases where the party
requesting preliminary relief isthe government. See, e.q., United Statesv. Acorn Eng’g Co., 1981-2
Trade Cas. (CCH) 164,197, at 73,713 n.4 (N.D. Cal. 1981); United States v. Aluminum Co. of
America, 247 F. Supp. 308, 314 (E.D. Mo. 1962) (considering, but giving "little weight” to, seven
month delay), aff’d, 382 U.S. 12 (1965); United States v. Columbia Pictures Corp., 169 F. Supp.
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888, 896-97 (S.D.N.Y. 1959); United Statesv. Inter-Island Steam Nav. Co., 87 F. Supp. 1010,
1022 (D. Haw. 1950). Delay isconsidered relevant in balancing the equities, e.g., Alcoa, Columbia
Pictures--in particular, hardship to the defendant, e.g., Acorn Engineering.

Generally, explainable delays will not be held against the government. The decision to sue, and
the marshaling of sufficient evidence to make a primafacie case, require more time on the part of the
government than for private plaintiffs. Private plaintiffs can react to a threatened takeover
immediately, without considering the merits of the case as a matter of public policy. The government
is expected to, and should, make a more careful and objective determination of the desirability of
challenging amerger. Moreover, unlike the usual private plaintiff, the government does not begin with
an intimate knowledge of the industry and the facts surrounding the acquisition. Information gathering
is essential, and while it can be done expeditioudly, it cannot be done instantaneously.

The desirability of allowing the government sufficient time to obtain information necessary to
analyze properly the competitive effects of atransaction and adequately prepare for trial was explicitly
recognized by Congress when it enacted the premerger notification and waiting period provisions of
15U.S.C. 8§18a Infact, it was the clear congressional intent that the Antitrust Division would use
the 20-day period after receipt of Second Request information "in order to analyze it and prepare a
possible case based upon it." H.R. Rep. No. 94-1373, at 6 (1976). Since most actions for
preliminary relief will be filed before the expiration of the Hart-Scott-Rodino waiting periods, staff can
rely on the statutory framework to rebut any allegation of delay.

Moreover, apolicy that penalizes the government for seeking relief at the eleventh hour, without
considering whether it would be realistic or desirable as a matter of policy to require an earlier
decision, isitself inequitable. It would encourage the premature filing of ill-considered cases on
insufficient facts -- aresult justifying more significant objections from defendants and courts alike.
Furthermore, given the relatively short time span between filing and the preliminary injunction hearing,
and the fact that such hearings are effectively, and often formally, the ultimate trial on the merits, a
contrary policy would place the government in the dilemma of choosing between inadequate discovery
and preparation (as the price for seeking preliminary relief) and inadequate relief following a plenary
trial on the merits. The dilemma intensifies as the legal and factual issues involved become more
complex.

Of course, these considerations do not justify unnecessary delay by the government, and as a
matter of both policy and tactics, the staff should prepare its case as expeditiously as practicable.
Whether warranted or not, many courts view with disfavor requests for emergency relief made only
days before a scheduled closing when the government was aware of the merger or acquisition weeks
or monthsin advance. Prudence and responsible prosecutorial policy dictate that if a case can be
filed and amotion for preliminary relief argued well in advance of the merger, it should be done;
however, given the timing of mergers under the premerger notification rules, thisisrarely possible.
The staff should take pains to inform the court that it has exercised due diligence and proceeded with
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al possible dispatch in those situations.

3. Practical Problems and Procedures

Speed of preparation is essential in applying for preliminary relief. When faced with an
impending merger or acquisition, most efforts will, of necessity, be directed at fact gathering. Even so,
staff should be fully familiar with the case law for the relevant circuit and district, with the local rules of
court, and with the opinions of judges that staff will likely draw when acaseisfiled. Pleadings should
be drafted at the earliest possible time and staff is encouraged to review previoudly filed briefs and
pleadings relating to TROs and preliminary injunctions. These may be obtained from the FOIA unit,
the Division’s Work Product Document Bank, or the appropriate Special Assistant. The legal
analysis set forth in this section should also be helpful in developing a quick and usable analysis of the
applicable standards.

a Pleadings and Briefs

When it first appears that arequest for preliminary relief may be necessary, a member of the
staff should be assigned to complete any unfinished legal research and prepare pleadings and other
papers. The following will commonly be required: (1) summons and verified complaint; (2)
application or petition for atemporary restraining order and preliminary injunction; (3) notice of
hearing; (4) aproposed restraining order; (5) brief in support; (6) supporting declarations; and (7) a
certificate of service.

If parties or potential witnesses cannot be served within the district or within 100 miles of the
court, applications and proposed orders for service of summons or subpoenas pursuant to section 15
of the Clayton Act, 15 U.S.C. § 25, must also be prepared.

Depending on the time available, staff should consider drafting additional pleadings, such as
statements of issues and contentions, proposed stipulations, requests for admissions, motions in limine,
and proposed findings of fact and conclusions of law.

The application for atemporary restraining order and preliminary injunction can be drafted as a
single document or as two separate petitions. The latter is common practice in the Division. The
application(s) should state: (1) the statutory authority relied on; (2) relevant background information
about the proposed transaction; (3) that the proposed transaction will occur on a given date unless
restrained; (4) that a verified complaint has been filed aleging that the proposed transaction violates
the relevant statute (usually section 7 of the Clayton Act); (5) that a TRO is necessary because
immediate and irreparable injury, loss, and/or damage will result to the public interest before a hearing
on the request for a preliminary injunction can be held; and/or that a preliminary injunction is
necessary to prevent aviolation of the statute and to protect the public interest; (6) that a brief and
declarations have been filed in support of the motion; (7) that the defendants have been notified of the
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filing of the application for atemporary restraining order, and the method of notification; and (8) the
nature of the relief sought.

The notice of hearing on the motion for a preliminary injunction should be prepared with the
dates left blank, to be filled in when a date is set down by the court after ruling on the TRO. A blank
copy may be filed with the other pleadings, or the hearing may originally be noticed for a date certain,
based on the local rules concerning motion practice (and the judge's motion calendar if the judge to
whom the case will be or has been assigned is known). This may be done with the expectation that
the judge, in issuing the TRO, will provide for an expedited hearing. A notice is unnecessary if the
preliminary injunction hearing is brought on by order to show cause rather than as a motion.

The staff must submit a proposed TRO. A proposed preliminary injunction will generally also
be offered for filing at the same time.

The proposed TRO should conform to the requirements of Rule 65(b) and (d) and, equally
important, local rules and practice. It should recite: (1) the court's authority to issue the order; (2) the
fact that a complaint has been filed alleging aviolation of section 7 or other statute, and a preliminary
injunction has been sought; (3) that the transaction, if not restrained, will occur before a hearing can be
held; (4) the materials relied on to support the order (brief, declarations, etc.); (5) the facts and
conclusions justifying issuance of the order, defining the injury and stating why it isimmediate and
irreparable (and, if granted without notice, stating why the order was granted without notice);® and (6)
the operative terms of the proposed order, describing in reasonable detail the act(s) sought to be
restrained. The order should contain a place for indorsement of the date and hour of issuance, as well
asthe place of issuance. It should be directed at the defendants and, tracking the language of Rule
65, "thelr officers, agents, servants, employees, and attorneys' and "persons in active concert or
participation with them who receive actual notice of the order by personal service or otherwise.” It
should specify the date of the preliminary injunction hearing, and the duration of the order, with
provision for renewal.

The lead attorney's declaration in support of the TRO should verify the complaint, identify and
authenticate important documents (which should be attached to the declaration) and other exhibits
(such as declarations and depositions), detail the notice given to the defendants of the application for a
restraining order, and comply with any other procedural requirements (e.g., a statement that no similar
relief has been previously requested). The declaration should aso explain the sequence of events
leading up to the filing of the case in order to demonstrate due diligence and lack of unnecessary delay
in seeking relief. See supra Chapter 1V, Section B.2.€(iii).

® The preferred practice is for the court to file an opinion stating the reasons for issuing the order, but
Rule 65 and simple prudence suggest that some reference should be made to substantive issues raised
on the merits and irreparable injury in the TRO itself.
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An economist should be prepared to testify at the initial hearing. Staff should carefully consider
whether the testifying economist should prepare a declaration setting forth the economic analysis of the
proposed transaction. In each case, it is necessary to weigh the advantages and disadvantages of
supplying an economist’s declaration.

Every effort should be made to obtain supporting declarations from third parties (unless
witnesses will testify at a hearing, in which case staff should consider whether declarations are
appropriate). Some courts require agreat deal of evidence before granting a TRO. Other courts will
hear TROs and PIs on the original papers filed and will not ordinarily conduct an evidentiary hearing.
It is better to err on the side of too much evidence rather than too little at this stage. If thereistime
during the investigation, the taking of CID depositionsis useful since their evidentiary value usualy is
superior to that of declarations. They are virtually the only means of getting admissions from the
defendants at this stage, and they help to bind the defendants to their testimony.

Before beginning to draft the necessary papers, the staff should closely examine the local rules
of the district where the action will befiled. It is good practice to provide a copy of the local rulesto
every member of the staff. Second, the staff should contact the local Division field officeand U.S.
Attorney's office'® and arrange to have aliaison person assigned to the case, who should be consulted
on al questions of form and procedure. This person can give advice on district customs and
practices, which can greatly affect the manner in which the papers are drawn and the matter presented
for hearing. Thelocal attorney will be familiar with how the hearing will be conducted and can help
the staff tailor its case to the concerns and style of the court. It is often helpful for the liaison person to
accompany the staff to court. Finally, alocal attorney (e.g., the liaison attorney) should be designated
for service of papers. Although most defendants will serve their papers on the trial staff, this cannot
always be assured. In addition, delays may result if the district court serves orders and notices
directed to the United States only on the local U.S. Attorney's office. The staff should make
arrangements for speedy notification and transmission of papers served on alocal office, preferably by
having them routed directly to the designated local attorney, rather than to the U.S. Attorney.

Thelogistical problemsinvolved are significant when the case isfiled in a distant forum.
Someone in the staff's section, task force, or field office should arrange for travel and hotel
reservations. Procedures should also be worked out for temporary offices and document storage,
computer support including connections to the LAN, telephone lines, and duplicating machines
(preferably exclusively for staff use) at al hours, and for local secretaries on an emergency basis. See
Division Directive ATR-2510.4, "Administrative Support for Remote Trial Staffs' (describing
procedures); see also Antitrust Division, Civil Litigation Manual (1996) (Tab G, Exhibit 4) (providing

10 Absent pre-existing contacts, staff would normally initiate contact with a"First Assistant” or "Chief"
for civil litigation in the U.S. Attorney’s office. The U.S. Attorney’s office may have current copies of
specia rules maintained by individua judges in the district that may not be readily available elsewhere.

February 1998 (Third Edition) IV-25



additional procedures and tips).

If the U.S. Attorney's office or Division field office has an office manager or administrative
assistant, it will be important to develop a good working relationship with that person. The staff
should also keep the field office Chief or U.S. Attorney informed of the progress of the case.

b. Filing and Hearing Procedures

The usual procedure where a TRO is sought begins with filing the complaint and accompanying
papersin the Clerk's office, with service on the defendants. The application for atemporary
restraining order will then be presented to the judge assigned to the case. The court may or may not
wish to receive copies of pleadings filed with the Clerk's office. Defendants commonly appear in
opposition to TRO'’ s sought by the Division. The proceedings may be conducted in open court or in
chambers. The parties have theright to insist that proceedings be on the record. If the judge to
whom the case is assigned is unavailable, the application can be presented to the miscellaneous or
emergency judge.

The procedure will obviously be different if the case isfiled sufficiently far in advance of the
proposed transaction to permit the application for a preliminary injunction to be brought on asa
regular motion. Given the usual time constraints, however, thisis rarely possible unless the defendants
voluntarily agree to postpone the transaction pending the outcome of a preliminary injunction hearing.
Another variation (primarily in the paperwork, not the procedure) will occur if the preferred practice
in the district isfor the TRO to include an order to show cause why a preliminary injunction should not
beissued. Whether thisis the practice should be determined well in advance.

Given the heavy dockets of most courts, the court usually will urge the partiesto agreeto a
date, often four to six weeks in the future, for a Pl hearing, and will urge them to agree to a discovery
plan. In other cases, the court will put the matter down for hearing within a matter of days. Staff
cannot rely on any significant period of time between the granting of a TRO and the beginning of a PI
hearing. Further, trial on the merits may be consolidated with the preliminary injunction hearing;
although such a hearing will almost aways be after a period of discovery, this may not be sufficient to
gather significant additional evidence. In short, staff should pursue intensive pre-filing discovery, and
should not assume that it will have the opportunity at alater point to fill in gapsin the evidence.

Staff should impress upon reluctant affiants or deponents, for example, that if they do not come
forward at this stage, there may be no second chance. Note also that the importance of the pre-filing
investigation makes document control, as well as adequate staffing, exceedingly important. One
person should be assigned the task of document control, and should be responsible for organizing and
transporting documents for use at the hearing. One attorney should be assigned early to work with
the testifying economist to prepare for a hearing.
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There are strong pressures on all parties, including the judge, to complete the hearing as quickly
aspossible. Many judges will set strict l[imits on how much time each party has to present its case.
Even when time limits have not been set, the staff should not test the limits of either the permissible
duration of a TRO hearing or the judge's patience, and in view of the fact that the government is
insisting by the very act of seeking preliminary relief that the matter is urgent, it isincumbent on the trial
staff to pare and streamline its case ruthlessly. Indulging the usual luxury of putting into evidence every
scrap of possibly relevant evidence will quickly alienate most judges. Having substantially interfered
with the proposed transaction at our behest, the judge will expect, as a minimum quid pro quo, an
expeditious presentation of the government's case.

The court will likely insist that the parties stipulate to as many facts as possible, and if the court
does not do so, the trial staff should consider taking the initiative and offering proposed stipulations or
filing requests for admission. The original declarations presented with the TRO application can be
considered by the court in deciding whether to issue a preliminary injunction. Under extreme time
pressures, to expedite the presentation of evidence, it may be possible at the outset of their testimony
for witnesses to adopt their declarations, either those given previously and submitted with the TRO
application or those prepared especially for the preliminary injunction hearing (and served on the
defendants in advance of the hearing). This still permits cross-examination on the subject matter of the
declarations, but it economizes on trial time. The same practice may be followed for depositions.

The sometimes awesome speed of the procedure, at least as measured in antitrust terms, can be
both advantageous and disadvantageous to the government. On the one hand, the fast pace helps the
plaintiff maintain theinitiative. On the other hand, where essential data has been difficult to obtain and
areas of the case require additional discovery, the fast pace works to the defendants' advantage.
Where the needed information has been withheld by the defendants, thereis a strong case for
conditioning a speedy hearing on an equally speedy disclosure by defendants of the information. A
similar case may be made where the government has proceeded with al due diligence but has been
unable to discover essential facts. Where appropriate, a motion to compel discovery or compliance
with the premerger notification rules (where the response has been inadequate and the Division
maintains that the parties are not in substantial compliance) on an expedited basis might accompany
the request for aTRO.

In deciding whether to recommend that the Division seek preliminary relief, the staff should
consider: (1) the strength and complexity of our case on the merits; (2) the magnitude of the probable
injury to competition from the merger or acquisition, how quickly it islikely to occur, and the extent to
which, absent preliminary relief, it can be reversed or forestalled after atrial on the merits (including
the practicability and efficacy of divestiture); (3) the amount of harm to public and private interests that
the defendants will be able to claim; (4) how far advanced preparation of the case will be at the time
of filing; and (5) any special problems or advantages (logistical considerations, the necessity for an
unusual form of relief, such as a mandatory injunction upsetting the current status quo, etc.). Asa
genera rule in section 7 cases, the presumption will be in favor of seeking preliminary relief, given the
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fact that, in its absence, final relief isamost certain to be less effective than if some form of
interlocutory injunction had been entered. Preliminary relief also provides the defendants and the
court with a powerful incentive to try the case expeditiously, while, without it, the incentives, at least
for defendants, will favor delay.

C. Hold-Separate Orders

A more difficult decision concerns the type of preliminary relief to be requested. In the usual
section 7 case the choices are essentially three: to seek a complete prohibition of the merger or
acquisition, contending that a hold-separate order would be inadequate; to seek a complete
prohibition but aso, in the alternative, a hold-separate order; or to recognize that atotal prohibitionis
unnecessary or unlikely to be obtained and request only some form of hold-separate order.

Although hold-separate orders are often distinguished from preliminary injunctions, i.e.,
absolute prohibitions on consummation of the acquisition or merger, they arein fact merely a species
of preliminary injunction. Tactically, the decision asto the type of relief requested is extremely
important because the courts tend to seek a middle ground. If the government implies that a hold-
separate order may be adequate, the chances of obtaining a complete prohibition on consummation of
the transaction are greatly reduced.

On the other hand, if the government refuses to admit that a hold-separate order could be
adequate relief when thisistrue, even as aless desirable aternative, it may be faced with an
inadequate order drawn by ajudge who has been given little help in its formulation, or the complete
denial of relief by ajudge who might have been willing to issue a hold-separate order.

Nonetheless, where preliminary relief is sought in section 7 cases, the Division generally seeks
to prohibit consummation of the proposed merger or acquisition. The Division generally opposes
hold-separate orders for the following reasons: (1) divestiture, which will be necessary if the Division
prevails on the merits after a hold-separate order is entered, is often difficult to accomplish; (2) under
a hold-separate order, there will often be an interim loss of competition because the two firms have
limited incentives to compete against each other while under common ownership; (3) even under a
hold-separate order, it is difficult to prevent the acquiring firm from obtaining confidential information
from the acquired firm; and (4) under a hold-separate order, acquired firms typically become
progressively weaker as time passes, making it less likely that competition will be fully restored even if
the Division ultimately prevails on the merits. The case law supports the Division's position that hold-
separate orders are usually inadequate. FTC v. PPG Indus., Inc., 798 F.2d 1500, 1506-09 (D.C.

Cir. 1986) (Bork, J.); United States v. Wilson Sporting Goods Co., 288 F. Supp. 543, 569 (N.D. IlI.
1968). But see FTC v. Weyerhaeuser Co., 665 F.2d 1072 (D.C. Cir. 1981) (upholding order in
circumstances).

If the government decides that it must seek a prohibition of the proposed transaction rather than
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a hold-separate order, the staff can argue, by analogy to cases interpreting section 13(b) of the

Federal Trade Commission Act, 15 U.S.C. 8 53(b), that a hold-separate order is appropriatein lieu

of enjoining the acquisition only if "significant equities favor the transaction and the less drastic restraint
of ahold separate order redlistically can be expected (a) to safeguard adequate eventual relief if the
merger is ultimately found unlawful, and (b) to check interim anticompetitive harm.” FTC v.
Weyerhaeuser Co., 665 F.2d at 1085 (emphasisin original). In making this determination, the district
court should recognize that a showing by the government that it is likely to succeed on the merits
creates a presumption that the acquisition should be enjoined. See FTC v. PPG Indus., 798 F.2d at
1506-1508. Finally, while private equities can be considered, private equities alone are insufficient to
justify entry of a hold-separate order. Seeid. at 1506.

* * *

This section on obtaining preliminary relief should aid the staff in determining the legal
requirements for obtaining a TRO or preliminary injunction. The practical suggestions advanced are
intended to provide a checklist of necessary items at the time of filing the papers and arguing the
matter. Because time is short, preparation of all materials prior to the proceeding is essential.

C. Discovery Under the Federal Rules of Civil Procedure

After the filing of the complaint, discovery should begin at the earliest time possible. Pretrial
discovery will typically proceed at afaster pace in amerger case than it will in a non-merger civil
case. With theinvestigatory powers available to the Antitrust Division under the amendments to the
Antitrust Civil Process Act and the premerger notification procedures established by the Antitrust
Improvements Act of 1976, the Division has substantial pre-filing investigatory tools to develop its
case during the investigation.** While these tools are of great assistance in developing the case,
discovery is still anecessary element in case development. To expedite the case, Antitrust Division
staffs should use the pre-trial discovery procedures chiefly to isolate and narrow the issues of the
litigation. This does not limit the use of pre-trial discovery toolsin civil litigation, but it will focus their
use. Consulting the language of the most recent cases can help staff better formul ate requests for
admissions, interrogatories, and deposition questions.

The discovery provisions of the Federal Rules of Civil Procedure were substantially revised in
1993. For example, the revisions imposed limits on the number of depositions and interrogatories and
established a procedure for parties to meet and prepare a discovery plan for presentation to the court.

1 For example, CID depositions of employees of defendants are admissible at trial as admissions.
CID depositions of third parties, however, are not typically admissible for the government but may be
for the defendants under Rule 32. The staff should consider whether information needed from third
parties can be obtained effectively through interviews.
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Each federal district court has the option to accept al, part or none of the new rules. It isessential

that the staff consult with the local U.S. Attorney’ s office regarding the extent to which the court in the
district in which the case is filed has adopted the 1993 amendments. The staff should obtain a copy of
the local rules prior to filing the case and inquire of the U.S. Attorney’ s office if there are accepted
practices and procedures in the district that may not be reflected in the local rules or in general orders
issued by the court.

1. Initial Disclosures and Planning Discovery

Absent agreement, court order, or local rule, no discovery may be commenced until the parties
meet to develop adiscovery plan. See Fed. R. Civ. P. 26(d), (f). The meeting must be held at least
14 days prior to the first scheduling conference or due date specified in the court’ s scheduling order.
See Fed. R. Civ. P. 16(b).*? Form 35 is provided for the proposed discovery plan. The subjectsto
be addressed in the discovery plan include subjects of discovery; changesin the timing, form, or
requirement for Rule 26(a) disclosures; timing of discovery; limits on interrogatories, requests for
admissions, and depositions; limits on the duration of depositions; the schedule for disclosure of expert
witnesses; time intervals for supplementation of discovery; whether parties need a conference with the
court before entry of a scheduling order; proposed dates for pretrial conferences; proposed dates for
filing dispositive motions; and prospects for settlement. See Fed. R. Civ. P. 26(f); Form 35. The
proposed discovery plan must be submitted to the court within 10 days after the meeting. In
formulating the initial scheduling order, the court isto consider the proposed discovery plan.

The Federa Rules of Civil Procedure also provide that within 10 days after the parties meet to
develop adiscovery plan, and without waiting for a discovery request, each party must disclose
certain information "relevant to disputed facts aleged with particularity in the pleadings.” Fed. R. Civ.
P. 26(a)(1). Thisrequirement may be suspended by stipulation, court order, or local rule. The
required disclosures include the name, address, and tel ephone numbers of individuals likely to have
the information and copies or descriptions by category of documents containing such information. The
initial disclosure must be based on information "reasonably available" to the disclosing party, and a
party "is not excused from making the disclosures because it has not fully completed its investigation of
thecase." Fed. R. Civ. P. 26(a)(1). It isanticipated that supplementation of disclosure information
may be required.

2 The pretrial scheduling order isto be entered within 90 days after the date a defendant first
appears (e.g., by answer or Rule 12 motion) and within 120 days after the complaint has been served
on adefendant. If the case pertainsto a merger, these steps will likely proceed much more quickly
than in anon-merger case. The scheduling order will not only set forth the discovery schedule, but also
the time for filing motions and may include the date or dates for pretrial conferences and trial and
modificationsin the times for disclosures under the discovery rules and of the extent of discovery. See
Fed. R. Civ. P. 16(b).
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Rule 29 provides that the parties may by written stipulation modify any of the discovery limits
imposed by the rules without leave of the court, unless the court orders otherwise. However, any
stipulations extending time for discovery responses cannot interfere with the times set by the court for
completion of discovery, hearing of motions, or trial.

Consistent with the scheduling order the staff may obtain, or be asked to provide, discovery
through the use of interrogatories, requests to produce documentary materials, requests for
admissions, and depositions. The following is a brief description of some practical considerations that
might arise during the discovery period.

2. Use of Depositions

Depositions are often the most useful means of conducting pre-trial discovery. If properly
employed, depositions can narrow the issues of the case, expedite agreements and stipulations
between the parties, authenticate documents, and shorten the amount of trial time required for the
case.

This section is not intended as a comprehensive review of the legal principles applicable to, or
techniques for, conducting depositions, because there are many valuable texts on these subjects. See
8 Charles Alan Wright et al., Federal Practice & Procedure: Civil 2d 88 2001 et seq. (2d ed. 1994)
("Wright"); 6 James Wm. Moore, Moore's Federal Practice (3d ed. 1997) ("Moor€e's"). This section
isintended only to suggest general methods and practices that have been used successfully by Division
attorneysin the past.

a Applicable Federal Rules of Civil Procedure

During the preparation for and taking of depositions, staff should be familiar with Rules 26 to 32
of the Federal Rules of Civil Procedure, as well as the sanctions provisions of Rule 37 and the
evidentiary and subpoena provisions of Rules 43 and 45, respectively. Staff should consult the
relevant sections of such texts as Wright and Moore's in determining how to prepare and conduct
depositions.

Absent |eave of the court, agreement of the parties, or adiffering local rule, no more than 10
depositions per side may be noticed. See Fed. R. Civ. P. 30(a)(2)(A), 31(a)(2)(A)."®* No person
may be deposed more than once without leave of the court or agreement of the parties. See Fed. R.

A Rule 30(b)(6) deposition is treated as a single deposition even if more than one person is
designated to testify. See Advisory Committee Notes to Rule 30(a)(2)(A). Theten-deposition limit
appliesto al depositions, oral depositions and depositions by written question, unless changed by leave
of court or stipulation of the parties. See Fed. R. Civ. P. 31(a)(2)(A).
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Civ. P. 30(8)(2)(B), 31(a)(2)(B). No deposition may be taken before the initial discovery meeting
unless the deponent is expected to leave the country and be unavailable for examination. See Fed. R.
Civ. P. 30(8)(2)(C).

b. Purpose of Depositions

Under Rule 26, depositions may be taken for use as evidence at trial or for discovery. Asa
discovery tool, a deposition may be used to find facts that relate to the claim or a defense of a party
taking the deposition. Depositions of party opponents, and in some circumstances, of non-party
witnesses, may be admissible as substantive evidence at trial. See Fed. R. Evid. 801(d)(2),
804(b)(1).

Under certain circumstances, it may be advisable to take the depositions of witnesses who
reside more than 100 miles from the place of the trial because the court, in its discretion, may refuse to
issue trial subpoenas to witnesses residing that distance from the place of trial.** The staff should
ascertain whether thereis any possibility that the court might refuse to issue trial subpoenas for distant
witnesses and may, out of an abundance of caution, find the deposition procedure to be the best
available means of obtaining and preserving the testimony for possibletrial use. While awitness may
be more effective presenting his or her testimony live at trial, circumstances peculiar to the witness
may make it necessary or advisable to obtain the witness' s testimony through deposition even if the
court would issue a subpoena.

The deposition of any witness may be used for impeachment purposes at trial. Seeinfra
Chapter 1V, Section C.2.k (describing other procedures involving the use of depositions as evidence
at trial).

C. Persons Whose Depositions May Be Taken

(1) Requirements Under the Rules

Under Rule 26, any party may take the testimony of any person, including a party, by
deposition. Thisincludes corporations, partnerships, and other associations, as well asindividuals.

Rule 30(b) provides that reasonable notice of the taking of the deposition be given to every
other party. The notice must set forth the time and place of the taking of the deposition, the name and
address of each person to be examined, if known, or, if the name is not known, a general description
to identify the particular class or group of persons to which he or she belongs. A notice and
accompanying subpoena may name as a deponent a corporation, partnership, association or

¥ This situation is uncommon in cases brought by the Division.
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government agency and describe with reasonable particularity the matters upon which examination is
requested. The organization must then designate one or more of its officers, directors, or managing
agents or other persons to testify on its behalf about the matters stated in the notice and subpoena. A
subpoenato a non-party corporation, partnership, association or governmental entity must advise that
party of aduty to make such adelegation. See Fed. R. Civ. P. 30(b)(6). Under § 13 of the Clayton
Act, the court may grant a motion for nationwide service of process in antitrust cases brought by the
United States. See 15U.S.C. § 23.

The notice must also state the method by which the testimony shall be recorded. Unlessthe
court orders otherwise, the testimony may be recorded by sound, sound-and-visual, or stenographic
means. A party other than the one noticing the deposition may arrange, at its own expense, for the
recording of a deposition stenographically. See Fed. R. Civ. P. 30(b)(3). If aparty offers deposition
testimony recorded by nonstenographic means in a court proceeding, the party must provide the court
with atranscript of the portions used. See Fed. R. Civ. P. 32(c). Where it may be important or
tactically advantageous to provide to ajudge or jury an audio and visua presentation of the testimony
of a non-appearing witness, the staff should consider videotaping a deposition. If the staff istaking a
deposition of a government witnessin lieu of an appearance at trial, the staff should weigh the
advantages of having its witness seen and heard against the possible discomfort and self-
consciousness to the witness that videotaping might cause.

(i) Practical Considerations

When the Division decides to take the depositions of certain individuals or representatives of
corporations, it should give adequate advance notice to all partiesto the action. It isgood practice to
inform the witness or his or her attorney of the tentative date of the deposition prior to filing the notice
and serving the subpoena. When practicable, efforts should be made to interview the witness in
advance of thistestimony. The staff should also attempt to interview athird party prior to a deposition
noticed by the defendants. Where the staff also contemplates requiring documents from the deponent
by means of a subpoena duces tecum, it should allow the deponent adequate time to assemble the
materials.

Notice of the taking of a deposition should be filed in the jurisdiction where the case is pending
and in the jurisdiction where the deposition will be taken. The local rules may not allow the issuance
of a deposition subpoena until such time as the Clerk of the district court in the jurisdiction where the
caseis pending receives a certified copy of anotice.

If a subpoena duces tecum isto be served on athird party, alist of the materials to be
produced, as set forth in the subpoena, must be attached to, or included in, the notice. See Fed. R.
Civ. P. 30(b). If the noticeisto a party deponent, it may be accompanied by arequest for
production of documents under Rule 34 at the time of the taking of the deposition. See infra Section
C.4 (discussing Rule 34 document requests).

February 1998 (Third Edition) IV-33



d. Place of Deposition

(i) Regquirements Under the Rules

If the parties and the witness agree on the location, a deposition can be scheduled anywhere.
In the absence of such an agreement, the deponent usually must be deposed within 100 miles of
where he or she is employed, resides, or regularly transacts business. See Fed. R. Civ. P.
45(c)(3)(a)(ii). The court may be willing to issue an order altering the place of the deposition upon the
motion of a party or the deponent if necessary to avoid undue burden or expense. See Fed. R. Civ.
P. 26(c)(2).

(i) Practical Considerations

Prior to the time of the deposition, the Division staff should make arrangements for adequate
space for taking the deposition, the presence of an officer authorized to administer oaths, and the
attendance of a court reporter to record testimony (often the court reporter is a designated officer
who can administer oaths).

The U.S. Attorney in the district in which the deposition is to be taken, or the Antitrust Division
field office, if oneisfound in that district, are usually accommodating in making arrangements for
taking depositions. In addition, the U.S. Attorney's staff or field office Chief can provide the staff with
advice asto the local practice for taking depositions.

e Length of Depositions

The parties are to consider imposing time limits on depositions at the discovery planning
meeting. See Fed. R. Civ. P. 26(f). The court can also limit the length of depositions through an
order or local rule. The court isto allow extratime for a deposition if necessary for afair examination
or if the deponent or another party impedes or delays the examination. See Fed. R. Civ. P. 30(d)(2).
The court can impose sanctions for such delays or interference.

f. Presiding Officer at the Deposition

(i) Requirements Under the Rules

Under Rule 28, depositions taken within the United States will be taken before an officer
authorized to administer oaths by the laws of the United States and the place where the examination is
held, or before a person appointed by the court where the action is pending. The person so
appointed may administer oaths and take testimony.

(i) Practical Considerations
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Where practicable, the court reporter should be qualified to administer oaths in these matters.
In arranging for court reporting services, the staff should consult Division Directive ATR-2570.1
"Payment of Litigation-Related Services."

0. Requiring the Presence of Witnesses

All witnesses, other than parties to the action, must be subpoenaed. Parties may aso be
subpoenaed, as a matter of caution, although Rule 37(d) provides that willful failure of partiesto
appear authorizes the court, on motion, to strike the pleadings of that party or to take other punitive
action. Depositionsto occur in districts other than where the action is pending are noticed pursuant to
Rule 45(a). A blank subpoenaform can be obtained from the clerk of the court of any district and
may be issued by counsel. One should check the local rules and the U.S. Attorney’ s Office to ensure
that the particular district does not have any special requirements, such as the signature of the Clerk of
the Court. Assuming it does not, the blanks in the form should be filled out to show the district in
which the deposition will occur and whether it is for deposition only, or for production of documents
aswell. Subpoenas duces tecum may also be served upon non-parties and Rule 34 document
requests may be used to obtain documents from parties. See infra Section C.4.

Counsal may sign the subpoena as the issuing officer. Service on the deponent is made by
delivery of a copy of the subpoena by any person over 18, although generally counsel for the witness
will agree to accept service. If service must be done formally, the staff should consult with the U.S.
Attorney’ s office in the district in which the deposition will be taken to arrange for service. See Fed.
R. Civ. P. 45(b). Notice of service of the subpoena should also be provided to opposing counsel and
filed in the jurisdiction where the case is pending.

h. Taking the Deposition

Once the witness is sworn and counsel's appearances are noted for the record, the following
procedures are suggested for conducting the deposition.

(1) Waiver of Formalities

As part of the discovery plan, the parties should stipul ate waiver of certain of the formalities
provided for by the Rules for depositions that do not appear to be necessary. Rule 29 authorizes the
parties to agree among themselves, by written stipulation, that depositions may be taken before any
person, at any time or place, upon any notice, and in any manner, and that, when so taken, such
depositions may be used as depositions taken in strict observance of the rules. The requirement that
stipulations be in writing is met by having them included in the discovery plan. These stipulations can
also be recorded in the transcript of a deposition if not included in the discovery plan.

Although the rules provide that many defects in deposition procedures are automatically waived
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unless atimely objection is made, it is desirable for clarity of the record and for trial preparation
purposes to eliminate before trial al possible objections related to formalities. Stipulations waiving
such deposition formalities should be limited to (1) objections to the qualification of the presiding
officer (after ascertaining whether or not he or she is arelative or employee of the deponent or
opposing counsel, or has afinancia interest in the case) and of the time, place and notice of taking the
deposition; (2) objectionsto any errors or irregularities in the completion and return of the deposition
by the presiding officer; (3) an agreement that the deponent may sign the transcript of his testimony
before any notary; and (4) an agreement that attorneys for the respective parties may agree to
corrections of the transcript at any time prior to submission to the court. Stipulations relating to
deposition procedures should be included in the discovery plan.

Any defects that occur during the deposition may be cured by a stipulation at that time or at the
end of the deposition session.

(i) Scope of the Examination

Rule 26(b) provides that the deponent may be examined regarding any matter, not privileged,
which isrelevant to the subject matter involved in the pending action, whether it relates to the claim or
defense of either party. The deponent may also be questioned concerning the existence, description,
etc. of any books or records and the location of persons having knowledge of discoverable matter.
Inadmissibility at trial is not a proper ground for objection if the testimony appears reasonably
calculated to lead to the discovery of admissible evidence.

It is permissible for the witness to offer hearsay evidence. The witness should answer all
relevant questions, leaving the determination of their admissibility as evidence for the trial.

(i)  Examination and Cross-Examination

Pursuant to Rule 30(c), examination and cross-examination may proceed as permitted at trial.
Leading questions may be used in the direct examination of a hostile witness, an adverse party, or a
witness identified with an adverse party. See Fed. R. Evid. 611(c). The credibility of the deponent
may be attacked by any party, including the party calling him. See Fed. R. Evid. 607. While
cross-examination of the deponent should be limited to the subject matter of the direct examination
and to matters affecting the credibility of the witness, Fed. R. Evid. 611(b) allows the court, at its
discretion, to permit inquiry into additional matters asif on direct examination.

(iv)  Objectionsto Evidence

Objections to questions during a deposition are to be stated "concisely and in anon-
argumentative and non-suggestive manner.” Fed. R. Civ. P. 30(d)(1). A party may instruct a
deponent not to answer "only when necessary to preserve a privilege, to enforce alimitation on
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evidence directed by the court, or to present amotion [for a protective order]." 1d. Rule 32(d)(3)(A)
provides that objections to the competency of awitness or to the competency, relevancy or
materiality of testimony are not waived by failure to make them before or during the taking of a
deposition, unless the ground for the objection is one which might have been obviated or removed if
presented at that time.

Objectionsto irregularities of amore formal nature, such as the form of questions and answers,
the oath, the conduct of the parties, and other similar matters which might be obviated, removed, or
cured if promptly presented, are waived unless reasonable objection is made at the taking of the
deposition. See Fed. R. Civ. P. 32(d)(3)(B).

Rule 30(d) permits any party or the deponent, upon a showing that the examination is being
conducted in bad faith or in a manner to annoy, embarrass or oppress the deponent or party
unreasonably, to move the court in which the action is pending or the court in the district in which the
deposition is being taken for an order to cease taking the deposition or to limit the scope and manner
as provided in Rule 26(c). Upon demand of the moving person, the deposition shall be suspended for
the time necessary to make such amotion. The court may award reasonable expenses, including
attorney's fees, to the prevailing party. See Fed. R. Civ P. 37(a)(4).

(v) Recording Objections

Rule 30(c) provides that the presiding officer shall note upon the deposition all objections made
at the time of the examination to the qualifications of the officer taking the deposition; the manner of
taking; the evidence presented; the conduct of any party; and any other objections. Evidence
objected to shall be taken subject to the objections.

(vi)  Documentary Evidence

Any documents to be used during the deposition should be submitted to the presiding officer
prior to use to be numbered serially and marked for identification. The defendant may also use
documents during cross-examination. It isgood practice to mark each exhibit with the witness' name
aswell asanumber or letter, e.g., "Allen No. 1," and to attach copies of all exhibits to the transcript.
Since local rules or practices may be applicable, staff should consult the local rules and the court
clerk. See Chapter VI, Section B (providing afuller discussion of organizing exhibits and employing
them in examination).

i. Formalities at the Conclusion of the Deposition

(1) Correcting the Transcript and Signing by the Witness

Review and signature are required only if requested by the deponent or a party before
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completion of the deposition. It is advisable for the staff to request the reading and signing of the
transcript by every witnessit deposes. If the request is made, the deponent has 30 days after
notification by the officer that the transcript is available in which to review the transcript and, if there
are changes in form or substance, to sign a statement setting forth the changes and the reasons for
making them. The officer should state in the certificate if review and signing were requested, and list
the changes made by the deponent within the period allowed. See Fed. R. Civ. P. 30(e). The parties
may wish to include in the discovery plan an agreement that witnesses will read and sign the transcript
within a period less than 30 days. Asa practical matter, the parties review the deposition transcript
and discuss and agree on corrections that should be made in the record before it issigned. If the
changes made by the deponent contradict or materially change the testimony, it may be advisable,
under certain circumstances, to seek leave of the court to reopen the deposition to examine the
witness, under oath, on the reasons for the new statements and changes.™

Mechanical errors and irregularities, such as the way the reporter transcribed the testimony or
prepared the transcript for filing, or otherwise dealt with the deposition as he or sheisrequired to do
under Rules 30(c) and 31(b), may be corrected by agreement of the parties. In the absence of
agreement on such mechanical matters, Rule 32(d)(4) authorizes a party to move, with reasonable
promptness after a defect is or might have been ascertained, for suppression of the deposition or any
part of it. Such amotion may be used to obtain court approval of the corrections sought.

As amatter of convenience, the parties should stipulate at the deposition that, if the deponent
does not wish to make any material changesin his or her testimony after it has been transcribed, the
deponent may sign before any notary public. This obviates the need to bring back the presiding
officer. However, the deposition should then be returned to the presiding officer, or reporter, so that
the officer may comply with Rule 30(f).

(i)  Certificate of Presiding Officer

Rule 30(f)(1) requires that the presiding officer certify on the deposition that the witness was
duly sworn by him and that the deposition is atrue record of the testimony given by the witness.
Unless subsequent formalities are waived, the officer should then seal the deposition in an envelope
endorsed with the title of the action and marked "Deposition of " and promptly file it with the
court in which the action is pending, or send it to the attorney who arranged for the transcript. Any
protective orders affecting public filing should also be marked on the envel ope.

5 Many courts hold that the changes to a deposition transcript do not replace the original answers,
which remain part of the record and can be used at trial; some courts have even rejected critical
dterations. See 8A Charles Alan Wright et al., Federal Practice & Procedure: Civil 2d 82118 (2d
ed. 1994).
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(iii)  Filing in Court and Inspection

Rule 30(f)(1) provides that the presiding officer shall promptly file the deposition with the court
where the action is pending or send it to the attorney who arranged for the transcript. A deposition
that has not been filed, and thereby made part of the record of the case, cannot be considered by
appellate courts hearing interlocutory appeals. Fed. R. App. P. 10(a). Merefiling, however, does
not make the deposition part of the trial record. Moreover, many districts have adopted rules
prohibiting filing of all transcripts due to the paperwork burden. Staff should, as always, check the
local rules.

J- Expenses of Taking Depositions

The party taking the deposition bears the cost of recording the deposition. See Fed. R. Civ. P.
30(b)(2). Some of the costs of taking depositions may later be recovered by the prevailing party
pursuant to 28 U.S.C. § 1920, which enumerates costs that may be taxed against losing partiesin the
federal courts. Seealso 28 U.S.C. § 2412,

Among the taxable costs allowed by § 1920 are marshal's fees, the costs of deposition
stenographic transcripts and witnesses travel expenses. These items of cost may later be awarded in
the court's discretion.

Certain expenses may also be awarded to prevailing parties under Rule 37, including penalties
imposed upon parties who fail to appear at their own depositions and upon parties, deponents and
their counsel who fail to answer, or give evasive or incompl ete answers to, questions at depositions.

k. Use of Deposition at Trial

(i) Application of the Federal Rules of Civil Procedure

Rule 32(a) provides that a deposition, or any part thereof, may be used at trial or in any
preliminary hearing so far as admissible under the Federal Rules of Evidence, against any party that
was present or represented at the deposition or that had reasonable notice of the deposition.

The following provisions of Rule 32(a) are applicable:

(1) A deposition may be used by any party to contradict or impeach the testimony of
deponent as awitness.

(2) Thedeposition of a party (including its officers, directors, or managing agents, or a

person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party) may be
used by an adverse party for any purpose.
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(©)) The deposition of any person may be used by any party for any purposeif the court
finds:

-- that the witness is dead;

- that the witness is more than 100 miles from the place of trial or is out of the
United States, unless the absence was caused by the party offering the
deposition;

- that the witnessis unable to attend or testify because of age, illness, infirmity, or
imprisonment;

-- that the party offering the deposition has been unable to procure the attendance
of the witness by subpoena; or

- upon application and notice, a showing of exceptional circumstancesis made.

A deposition cannot be used against a party who, having received fewer than 11 days notice of a
deposition, promptly filed for a protective order under Rule 26(c)(2) requesting that the deposition not
be held or be held at a different time or place and the motion is pending at the time the deposition is
taken. A deposition also cannot be used against a party who demonstrates that, when served with the
notice, it was unable to obtain counsel to represent it at the deposition, despite diligent efforts to do
s0. SeeFed. R. Civ. P. 32(a)(3).

(i)  Application of the Federal Rules of Evidence

The Federal Rules of Evidence allow more liberal use of depositions than Rule 32(a):

Q) Deposition statements of a non-party witness may also be offered at trial as substantive
evidence if the deponent testifies at trial and is subject to cross-examination concerning
the statements, and the statements are
€) inconsistent with his or her trial testimony, see Fed. R. Evid. 801(d)(1)(A); or
(b) consistent with his or her trial testimony and are offered to rebut a charge that

the trial testimony is fabricated or improperly influenced or motivated, see Fed.
R. Evid. 801(d)(1)(B).

2 A statement that is an admission by a party-opponent is admissible as substantive
evidence under the circumstances described in Fed. R. Evid. 801(d)(2).
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3 If awitnessis unavailable, as that term is defined by Fed. R. Evid. 804(a), the
deposition will not be excluded as hearsay when offered against a party if that party had
an opportunity and similar motive to develop the testimony of the witness at his or her
deposition by direct, cross, or redirect examination. See Fed. R. Evid. 804(b)(1).

(iii)  Use of Part of the Deposition

If only part of adeposition is offered in evidence, an adverse party may require the
contemporaneous introduction of any other part which ought in fairness to be considered with the part
introduced, and any party may introduce any other parts. See Fed. R. Civ. P. 32(a)(4); Fed. R. Evid.
106.

(iv)  Objectionsto Admissibility

Rule 32(b) provides that objections may be made at trial to the admissibility of any deposition
for any reason which would require the exclusion of the evidence if the witness were then present and
testifying. The only exceptions to this Rule relate to objections that must be made at the time of the
deposition. See Fed. R. Civ. P. 32(d)(3).

(e Effect of Taking or Using Depositions

The Federa Rules of Evidence have eliminated the concept that a party calling or taking the
deposition of awitness vouches for that witness and is barred from impeaching the witness.

Fed. R. Evid. 607 provides that the credibility of awitness may be attacked at trial by any
party, including the party calling the witness. Fed. R. Evid. 611(c) provides that when a party calsa
hostile witness, an adverse party or awitness identified with an adverse party at trial, interrogation
may be by leading questions. Taking the deposition of awitness does not bind the party to frame
guestions as on direct examination.

3. Use of Interrogatories

a Applicable Federal Rule of Civil Procedure

Under Rule 33, amaximum of 25 written interrogatories, including "all discrete subparts,"®
may be served upon any party. The limitation can be altered by local rule, order of the court, or

8 A question asking about communications of a particular type counts as one interrogatory, even
though it requests the time, place, persons present, and contents separately for each communication.
See Advisory Committee Notes to Rule 33(a).
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stipulation of the parties. See Fed. R. Civ. P. 33(a).

b. Form and Use of Interrogatories

Each interrogatory must be answered separately and fully in writing under oath, unlessit is
objected to, in which event the reasons for objection shall be stated. Unless the court rules or the
parties agree otherwise, answers and objections must be served within 30 days after the service of the
interrogatories.

Aninterrogatory is proper so long asit isdirected at obtaining information reasonably
calculated to lead to the discovery of admissible evidence relevant to the subject matter involved in the
pending action. See Fed. R. Civ. P. 33(c), 26(b)(1).

Under certain circumstances, a party may answer an interrogatory by specifying the records
from which the answer may be ascertained and affording the serving party an opportunity to examine
and copy such records. See Fed. R. Civ. P. 33(d). Where defendants respond to interrogatories by
directing Division attorneys to a mass of business records or even to all of the defendants records, the
response may be objected to since Rule 33(d) specifies that the option of producing recordsis
permitted only where "the burden of deriving or ascertaining the answer is substantially the same for
the party serving the interrogatory as for the party served.” Further, Rule 33(d) requires that the
answering party "specify" the records from which an interrogatory may be answered. Such
specification must "be in sufficient detail to permit the interrogating party to locate and to identify, as
readily as can the party served, the records from which the answer may be ascertained.” Fed. R. Civ.
P. 33(d).

Interrogatories requiring statements of opinion or contentions may be helpful as a means of
narrowing the issues and of determining whether defendants will raise affirmative defenses. Such
interrogatories are important in establishing what the affirmative defenseis and how it isframed. In
circumstances not involving affirmative defenses, it is usually the better practice for Division attorneys
to avoid asking numerous and detailed "contention™ interrogatories. The court may order that thistype
of interrogatory "need not be answered until after designated discovery has been completed or until a
pre-trial conference or other later time." Fed. R. Civ. P. 33(c).

Interrogatories are an important tool in obtaining information such as the identification of
corporate officers, the company's business in the relevant products or geographical markets, names of
personnel having information that is relevant to the subject matter of the action, the description and
location of documents that may later be subject to a Rule 34 request, and dates and places of
meetings and other information of material value to the extent not already collected prior to the filing of
the complaint.

C. Objections to Interrogatories
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Interrogatories that are objectionable in part must be answered to the extent not objectionable.
SeeFed. R. Civ. P. 33(b)(1). Grounds for objections must be stated with specificity and any ground
not stated in atimely objection is waived unless the party’ s failure to object is excused by the court for
good cause shown. See Fed. R. Civ. P. 33(d)(4).

Claims of privilege must be made in writing and described with specificity. See Fed. R. Civ. P.
26(b)(5). A party claiming privilege must "describe the nature of the documents, communications, or
things not produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or protection.” Id.

The courts tend to be quite liberal in requiring answers to interrogatories, and objections to
those served upon the Division usually should be based on factors that create an undue burden or that
would not lead to the discovery of evidence admissible at trial. The staff should be careful, however,
not to waive any of the Division's rights with respect to information of a privileged nature.

4, Requests to Produce Documents

a Applicable Federal Rule of Civil Procedure

Under Rule 34, a party may, without leave of court, serve upon any other party arequest to
produce and permit the inspection and copying of designated documents, not privileged, that are
relevant to the subject matter of the action and which are admissible as evidence or appear reasonably
calculated to lead to the discovery of admissible evidence.r’

Documents may be obtained from nonparties by subpoenaissued under Rule 45, which may
also command the respondent to appear at a deposition. Such a deposition may be useful to
authenticate or explain the documents produced.

b. Use of Reguests to Produce Documents

Rule 34 requires that the request specify the itemsto be inspected either by individual item or
by category and describe each item and category with reasonable particularity. The request must also
specify areasonable time, place, and manner of carrying out the inspection and copying.

The party upon whom the request is made is required to serve awritten response within 30
days after service of the request, unless the court orders or the parties agree to a different time.

7 Rule 34 also permits service of arequest to permit entry upon designated land or other property,
such as a plant, for inspection, photographing, surveying or any other operation within the scope of Rule
26(b). The staff can also have an expert inspect the property.
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Unless objection is made, the response must state, with respect to each item and category, that
inspection and copying will be permitted as requested. If objection is made to the request, the
reasons for the objection must be stated; if objection is made to only part of an item or category, the
part shall be specified and inspection permitted of the remaining parts.

C. Drafting the Request

Many of the same considerations that apply to drafting grand jury subpoenas duces tecum and
documentary CIDs are equally relevant to Rule 34 requests. See infra Chapter VI, Section B.
Requests should be as specific as possible. Careful consideration should be given to limiting the time
frame of the documents requested. Under most circumstances, it is likely that some documents will
have been obtained during the investigation stage by means of CIDs or premerger notification
procedures. This may limit the need for extensive document discovery from defendants.

d. Compliance Procedures

M) Limiting the Scope

Attorneys for the parties frequently attempt to narrow the scope of document requests through
negotiation. Good faith agreements of this nature are much preferred to time-consuming litigation over
such matters. Information about the corporate filing system may permit agreements limiting file
searches to specific locations or files. 1t may also be possible to exclude certain kinds of documents,
such asinvoices or other transaction documents. The terms of any negotiated agreement related to a
Rule 34 request should always be reduced to writing, and staff should preserve its right to require
production of all documents originally requested at a later time.

(i) On-Site Screening

A preliminary screening at defendants offices is one method of dealing with alarge volume of
documents that are responsive to a document request and of eliminating a great many unimportant
documents. Moreover, defendants employees and attorneys are available to answer questions and
facilitate the review.

Conversely, there is atendency during such on-site screenings to move too fast, thereby missing
some important documents. The better procedure is to use such screenings to eliminate voluminous,
clearly unnecessary categories of documents, and to reserve remaining documents for more deliberate
review later.

(i)  Requiring Originals or Copies

The staff should require the production of originals for inspection and copying. While originals
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are preferable to copies, the differencesin quality are often not significant, assuming defendant has
made a good faith effort to provide good copies. Division attorneys may well decide to accept
delivery of copiesin their offices, reserving the right to inspect originals. This may be advantageous if
defendants also agree to number and segregate the documents.

(iv)  Numbering and Sorting

Numbering documents facilitates their control. In most casesit is obviously preferable for
defendants to number the documents, and defendants usually desire to do so for their own
organizational purposes. The request should describe the numbering system the staff prefers. The
documents should be numbered so that they are distinguishable from Second Request and CID
documents.

(v) Privileged Documents; Confidentiality

The Rule 34 request should require identification of all documents withheld on any basis of
privilege, using aform similar to those used for grand jury subpoenas or documentary CIDs.

Defendants may also desire to limit the Division's use of documents containing competitively
sensitive or highly confidential information. In evaluating the defendants' request for protection the
staff should consider the government’ s preference for open proceedings, the age of the information the
defendants seek to protect, and the significance of the information in the case. See United Statesv.
IBM, 67 F.R.D. 40 (S.D.N.Y. 1975). Under appropriate circumstances, the Division will enter into
agreements to protect the sensitive portions of documents, and, pursuant to Rule 26(c), move for a
protective order. Protective orders should not be broader than necessary to protect the parties
legitimate interests and should not significantly interfere with the conduct of discovery or trial. Staff
should always consult with the FOIA Unit before entering into agreements for protective orders. See
also supra Chapter 111, Section E.6.b(5)(c).

In appropriate circumstances the Division staff may agree to provide defendants with notice of
the intention to disclose such documents to third parties. Such agreements should be reduced to
writing and specifically exclude economists, computer personnel or other individuals working for the
Division on a contractual basis. The agreement should be drafted to avoid committing the Division to
procedures that would significantly affect the use of such information at trial or in pre-trial depositions
with third parties that are important to the government’ s case.

Thisissueis often raised during discovery conferences. The Division customarily opposes
sealing or otherwise limiting access to the trial record by the public, although the Division is amenable
to protection of third parties’ confidential information where such protection can be provided without
compromise of the need to have the case tried in open court, e.g., redaction of confidential
information irrelevant to the case from exhibits. See 28 C.F.R. §50.9; 15 U.S.C. 8 30; see aso
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U.SA.M. §1-7.100.

5. Requests For Admissions

Under Rule 36, a party may serve upon any other party arequest for the admission of the truth
of any matter, not privileged, that is relevant to the subject matter of the pending action and that
relates to statements or opinions of fact or of the application of law to fact, including the genuineness
of any documents described in the request and served with it.

Rule 36 is designed to reduce trial time by eliminating issues from the case and by facilitating
proof with respect to issues that cannot be eliminated. A party denying a requested admission may be
subject to court ordered payment of the expenses, including attorneys’ fees, incurred by the party in
proving the matter at trial. See Fed. R. Civ. P. 37(c)(2).

A request for admission must set out separately each matter as to which an admissionis
requested, and the matters are deemed admitted unless the party to whom the request is directed
serves upon the requesting party a written answer or objection within 30 days after service of the
request, unless the court orders or the parties agree to a different time schedule.

Under Rule 36 the effect of admitting a matter is to establish the truth or genuineness of that
matter for the purpose of the pending action. It isnot an admission for any other purpose and may
not be used against the admitting party in any other proceeding. Rule 36 also authorizes the court to
permit the withdrawal or amendment of an admission under appropriate circumstances. The Rule
does not require that answers to requests for admissions be sworn; it merely requires the answers to
be signed by the party or by hisor her attorney.

Rule 36 requests for admission are typically used less often than the more common discovery
devices of depositions, interrogatories and document requests. Such requests can, however, aid
significantly in identifying and narrowing issues in acomplex case. Rule 36 requests can most
efficiently be used as part of a comprehensive pre-trial plan for resolution of issues, and such a
program should be subject to close supervision by the court.

The requests for admission may be used in conjunction with other pre-trial devices, such as
statements of contentions and stipulations of fact.

6. Disclosure of Expert Testimony

At least 90 days before trial (absent other direction from the court or stipulation by the parties),
parties must disclose the identity of any expert witnessesto be used at trial. See Fed. R. Civ. P.
26(a)(2). If the evidenceisintended solely to contradict or rebut evidence on the same subject matter
identified by another party in an expert report, the disclosure of expert testimony shall be made within
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30 days after the disclosure made by the other party.

Expert witness disclosure must include a written report, prepared and signed by the expert,
containing "a complete statement of all opinions to be expressed and the terms and reasons therefor;
the data or other information considered by the witness in forming the opinions; any exhibits to be
used as a summary of or support of the opinions; the qualifications of the witness, including alist of al
publications authored by the witness within the preceding ten years; the compensation to be paid for
the study and testimony; and alisting of any other cases in which the witness has testified as an expert
at trial or by deposition within the preceding four years." Fed. R. Civ. P. 26(a)(2)(B). An expert may
not be deposed until the required report has been submitted. See Fed. R. Civ. P. 26(b)(4)(A). The
parties have a continuing duty to supplement or correct the disclosure of expert testimony (as
contained in the expert report or provided through a deposition of the expert) whenever the party
learns the information isincomplete or incorrect. See Fed. R. Civ. P. 26(e)(1). The supplementary
or corrected information must be provided at least 30 days before trial, unless otherwise directed by
the court. See Fed. R. Civ. P. 26(e)(1), (&)(3).

7. Disclosure of Witnesses and Exhibits

Unless otherwise directed by the court, parties must identify all witnesses and exhibitsto be
used at trial at least 30 days before trial, except if they are to be used solely for impeachment. See
Fed. R. Civ. P. 26(3)(3).

8. Continuing Duty to Correct and Supplement Disclosure

Aswith expert testimony, parties have a continuing duty to notify the other partiesin writing if
they learn that information disclosed isincomplete or inaccurate and if the additional or corrected
information has not otherwise been made known to the other parties through discovery or in writing.
Prior responses to an interrogatory, request for production, or request for admission must be
amended if the party learns that the response is materially incomplete or incorrect. See Fed. R. Civ.
P. 26(e)(1)(2).

9. Motions to Compel

If the party or person on which discovery is served objects, or if an answer is evasive or
incomplete, the burden is on the party seeking discovery to move to compel compliance under Rule
37(a). The exception to thisruleisthat any party may move to compel if a party failsto provide the
initial disclosure required by Rule 26(a). Motionsto compel may only be made to the forum court,
unless they are directed to non-party witnesses outside the forum. See Fed. R. Civ. P. 37(a)(1). A
motion to compel must include a certification that parties have in good faith conferred or attempted to
confer to resolve the dispute. See Fed. R. Civ. P. 37(a)(2)(B).
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If the motion to compel is granted or if the response is provided after the motion isfiled, the
court "shall" impose sanctions, including costs. The court need not do so if the withholding was
"substantially justified" or if the movant failed to make a good faith effort to resolve the dispute before
seeking a court order. See Fed. R. Civ. P. 37(a)(4).

A party that does not disclose information required under Rule 26(a) (initial disclosure) or
26(e)(1) (expert testimony) without substantial justification may be barred from using the information
or witness as evidence, unless the failure is harmless. The jury may be informed of the failure to
disclose. SeeFed. R. Civ. P. 37(c)(1).

Rule 37 also provides that afailure by any party to participate in good faith in the development
and submission of a proposed discovery plan as required by Rule 26(f) may subject that party to the
reasonabl e expenses, including attorney’ s fees, caused by the failure. See Fed. R. Civ. P. 37(g).

D. Procedures and Suggestions for Conducting the Litigation of a Civil Case

1. Recommended Procedures for Simplifying and Expediting Civil Litigation

Division attorneys should endeavor to expedite and streamline civil litigation to the greatest
extent practicable. While the following suggestions may not be appropriate in every case, they are
procedures that experience has demonstrated to be helpful in many cases. Staff should also consider
in each case other ways of smplifying litigation.

a It is preferableif the federal district judge assigned to the case handles all decisionsin
the case. Thiswill familiarize the judge with at |east some aspects of the case prior to trial.

There are, however, circumstances where the judge may wish to use a magistrate to supervise
certain pre-trial matters, particularly discovery. Subject to local rules, a court may designate a special
master for certain matters, and with the consent of the parties, a magistrate may serve as a special
master without regard to the limitations of F.R.C.P. 53(b). See 28 U.S.C. §636(b)(2); 28 C.F.R. 8§
52.01(a). The Division may determine, on a case-by-case basis, the type of argument that will be
made either proposing or opposing the use of a magistrate or special master, but Departmental policy
encourages their use. See 28 C.F.R. 8§ 52.01(b).

Division attorneys should consult with the support services staff of the Executive Office
regarding the selection and employment of a special master. See Division Directive ATR 1304.1,
"Expert and Consultant Services'; Division Directive ATR 2110.1, "Employment of Expert
Witnesses."

b. Close supervision and control by the court of procedures should be encouraged as a
means to curb undue delay and abuse of discovery. Division attorneys should give serious
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consideration to moving for relief under Rule 37 when faced with unreasonabl e discovery demands or
recalcitrance by defense counsel in responding to discovery requests, since the court must be made
aware of wasteful and dilatory pre-trial techniques and the need to control the situation.

C. Stipulations of objective facts should be sought to the maximum extent possible in
litigation, time permitting. This may limit substantially the number of witnesses and exhibits introduced
at trial. In merger cases, the staff should, at a minimum, seek stipulations regarding jurisdiction, venue,
interstate commerce and market shares. Time constraints may prevent the staff spending time
preparing, reviewing or negotiating other stipulations.

d. Judicial notice should be sought when appropriate. The possibility of judicial notice can
help overcome the hesitancy of counsel to stipulate the facts that are not substantially disputed.
See Fed. R. Evid. 201(b), (¢), (f).

e. Partial or full summary judgment under Rule 56 in some cases may expedite litigation by
narrowing, resolving or eliminating issues, reducing the scope of discovery, shortening the length of
trial and increasing settlement prospects. In civil non-merger cases, it is almost always advisable to
seek summary judgment on some i SsUes.

f. In amerger case the staff should evaluate the pros and cons of seeking or opposing an
order consolidating the preliminary injunction hearing with atrial on the merits pursuant to Rule
65(a)(2). Although consolidation will likely give the staff alonger preparation period before evidence
is presented to the judge, courts have been willing to schedule the trial only afew weeks after the
complaint was filed. If the staff proceeds with a preliminary injunction followed by atrial on the
merits, the combined court preparation time for the two proceedings may in fact be longer than would
precede a consolidated hearing.

0. Tria proof should be simplified and streamlined in advance of trial. The staff should
consider filing motionsin limine or preparing bench memos on legal issues that they anticipate arising
during trial.

h. Relief issues should be considered from the earliest stages of the discovery process.
The manner of discovery and pre-trial activity should concentrate heavily on the relief to be sought if
the Division prevails on the merits. The Division's mgjor reason for challenging behavior or structure
by acivil suit isto obtain adequate relief and in civil non-merger cases, relief may be a difficult issue.
Information that will assist the Division in establishing evidence to support such relief should be
organized and determined early in the process.

The suggestions set forth in this section are merely some suggestions for expediting antitrust

litigation. While these procedures are not mandatory, experience has demonstrated their value and
merit in many cases.
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In sum, judicial management and the cooperation of the parties result in a speedy and fair
determination of the issuesin controversy and effective resolution of the suit.

2. Summary Judgment

In many civil cases, either the Division or the defendants may move for summary judgment in
order to expedite adecision on theissuesin the case. Either partial or full summary judgment motions
are proper in certain circumstances. Rule 56 provides for the timing and requirements of the motion.
Thelocal rules of the district should also be consulted in preparing for summary judgment.

Before making a motion for summary judgment, the staff should consult with the Chief. If the
Chief approves the request, it should be sent to the appropriate Director of Enforcement and Deputy
Assistant Attorney General for approval before filing.

A copy of the motion papers and accompanying affidavits and exhibits should be approved by
the Chief and submitted to the appropriate Director before staff informs any party of the Division's
intention to move for summary judgment.

Examples of summary judgment motions and briefs, both in support of government motions and
in opposition to defendants motions, may be obtained from the FOIA unit, through the appropriate
Special Assistant, or in the Work Product Document Bank.

3. Civil Antitrust Trial Methods and Procedures

This Chapter has concentrated on the pre-trial procedures that are central to any civil antitrust
case. Asto the conduct of the trial itself, there are numerous handbooks and guides that discuss trial
methods and skills. See, e.q., Chapter VIII. One of the best practical sourcesis the Handbook of
the Attorney General's Advocacy Ingtitute. The Handbook sets out in detail methods used in civil
trials, including suggestions for opening statements, closing arguments, cross-examination, and
examination of expert witnesses. In addition, the Handbook offers a series of checklists and
suggested models for admission of demonstrative evidence and documentary evidence, including
suggestions for laying the foundation for admission of business records and summaries, the
impeachment of witnesses, objections, trial motions, and rebuttal evidence.

The Handbook describes how to prepare trial witnesses and how to prepare and negotiate
stipulations. Preparation for direct examination of government witnesses and anticipation of cross-
examination of defense witnessesis also discussed in the Handbook.

In addition to the Handbook, trial staffs should consult Chapter VI, Section B regarding specific

skills, including advice for preparing government experts for direct and cross-examination. That
section also describes the Division resources available to support trial staffsin developing and
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presenting their cases.

The staff should aways consult with the field office with responsibility for the district where the
trial is held and with the U.S. Attorney's office and the Clerk of the Court in that district to determine
local procedures. Familiarity with local custom and practice will assist the trial staff in presenting its
case. The staff should also attempt to obtain a clear statement of the procedural aspects of the trial at
the final pre-trial conference or in apre-trial order. Especially significant are local rules and practices
of the district or circuit regarding the manner in which co-conspirator declarations are admitted into
evidence and the manner in which the court admits testimony of expert witnesses.'® At all times, staff
should make timely objections or motions to protect the Division's position in the event of an appeal.

Prior to filing the staff should annotate an order of proof with CID depositions, documents,
interviews, and declarations. The annotation process should continue post filing with exhibits and the
results of discovery. The factual points will become more refined through this process and more
numerous, as points are broken down into subparts. The annotation process should continue during
trial through digesting of trial transcripts and exhibits, so that the staff has a preliminary set of findings
of fact by the end of trial. This processwill assist the staff in preparing its briefs and final arguments.
They are also extremely valuable for use in the appellate process.

Thetria itself is based on the preparation and analysis that have preceded it. It isimportant to
be as completely prepared for the proceedings as possible, remembering that the Division is not only
an advocate for a position but the representative of the Attorney General and the government in the
courtroom.

E. Negotiating and Entering Consent Decrees

In general, adequate relief in acivil antitrust case isrelief that will (1) stop theillegal practices
alleged in the complaint, (2) prevent their renewal, and (3) restore competition to the state that would
have existed had the violation not occurred. Normally, the government is entitled to any relief that is
reasonabl e and necessary to accomplish these ends. While the scope of relief obtained in prior
antitrust cases may be viewed as precedent, the theory behind equitable relief isthat it should be
fashioned to fit the particular facts of the case at issue.

It is often possible to obtain effective relief without taking the caseto trial. This Section
describes the procedures used by the Antitrust Division in negotiating and entering civil consent
judgments under the Antitrust Procedures and Penalties Act of 1974, 15 U.S.C. § 16 ("APPA,"

¥ The Federal Rules of Evidence that relate to expert witnesses, the exhibits that they use (Fed. R.
Evid. 701-706, 1006), and the hearsay rules (Fed. R. Evid. 801-804) are usually most significant in
antitrust litigation.
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"Act," or "Tunney Act").

1. Antitrust Procedures and Penalties Act

The APPA was enacted on December 21, 1974. The APPA subjects the Division’s consent
judgments to public scrutiny and comment. The Division must ensure complete compliance with the
requirements of the APPA.

a The Competitive Impact Statement

The first significant requirement of the APPA is that the government file with the court of a
Competitive Impact Statement ("CIS") at the time the proposed consent judgment isfiled. This
document must be self-contained, setting forth the information necessary to enable the court and the
public to evaluate the proposed judgment in light of the government's case. Its object isto explain
why the proposed judgment is appropriate under the circumstances and why it isin the public interest.
Because the CIS is directed to the public, as well asto the court, it should be written in anarrative
style that avoids technical jargon. Asagenera rule, the CIS should not use extensive verbatim
guotations from the complaint and judgment. Rather, care should be taken to make the CIS as
understandable and persuasive as possible.

The CISisthe Division's explanation of its case, the judgment, and the circumstances
surrounding the judgment. Therefore, it should not be the subject of discussion or negotiation with
defense counsel, and defense counsel will not be permitted to review the CIS prior to itsfiling with the
court unless the Assistant Attorney General approves an exception to this procedure.

The APPA requires that the CIS "recite" certain topics, and most ClSsfiled recently are
organized according to the statutory requirements. (1) the nature and purpose of the proceeding; (2)
adescription of the practices giving rise to the alleged violation; (3) an explanation of the proposed
final judgment; (4) the remedies available to potential private litigants; (5) a description of the
procedures available for modification of the judgment; and (6) the aternatives to the proposed final
judgment considered by the Division. Although the statute does not specify that the CIS must discuss
determinative documents, a seventh section--alist of determinative documents--is usually added to the
ClS asthisisaconvenient place to publicly state what the determinative documents are, or more
commonly, that there are no determinative documents. See Massachusetts School of Law v. United
States, 118 F.3d 784-85 (D.C. Cir. 1997) (discussing what qualifies as a determinative document).
Some CI Ss have a so discussed the standard of judicial review under the Tunney Act; this discussion,
however, is not required by the APPA and may sometimes be more appropriate for inclusion in the
motion for entry of the judgment that is typically filed after the notice and comment period has expired.

The CIS' s description of the nature and purpose of the proceeding and the practices or events
giving rise to the alleged violation must go beyond the allegations in the complaint. The CIS should
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describe the defendants, the trade and commerce involved, and the challenged activity in sufficient
detail to convey the essence of the alleged violation. For instance, in amerger case, the industry, the
parties relationship to the industry and to each other, and the theory of the violation should be
explained. In anon-merger case, the CIS should make clear what the defendant did and explain the
resulting competitive harm.

The CIS should describe the proposed relief in a manner that the public will understand. All
material provisions of the proposed judgment should be discussed. The reasoning behind the
Division's acceptance of the proposed relief and the anticipated competitive effect of the relief must
also be set forth. Although this discussion should be persuasive, it should be candid as well.

The CIS must also describe and evaluate alternative forms of relief actually considered. This
does not mean that negotiated language changes must be discussed unless such changes significantly
alter the judgment's scope. Similarly, defendant's proposals which were unacceptable need not be
discussed, unless they would have provided significantly broader relief than that ultimately accepted.
Even if aproposal met either of these two criteria, in general it would not qualify as an alternative form
of relief actually considered unless it were (a) in the prayer of the complaint, (b) submitted to defense
counsel in writing during negotiations, or (c) submitted to the Assistant Attorney General in final form
for approval. Inrare instances a seriously considered alternative that does not meet these three
criteriamay exist (i.e., where extended negotiations were conducted with the defendant concerning a
specific relief proposal). In such cases, staff should consult with the Chief and appropriate Director
whether it is appropriate to include a discussion of that proposal in the CIS. The discussion of
aternatives and the Division's reasons for not adopting them should be candid. The court must
approve the relief accepted by the government if it is within the "reaches of the public interest.” United
States v. Microsoft, 56 F.3d 1448, 1461-62 (D.C. Cir. 1995) (citations omitted).

The CIS must also discuss the remedies available to potential private plaintiffs. Thisdiscussion
will be brief and in most instances will be standardized.

b. Materials and Documents

The APPA requires the Division to file with any proposed consent judgment all materials and
documents considered determinative in formulating the judgment. Thisis to be distinguished from
materials and documents supportive of thelitigation. See Massachusetts School of Law v. United
States, 118 F.3d 784-85 (D.C. Cir. 1997). In most cases, the relief is determined by the sum total of
the Division'sinvestigation and evidence. There will seldom be any particular document or documents
that influenced the formulation or rejection of a particular item of relief. The materials and documents
to befiled, if any, might consist of submissions by the defendants or other persons, including other
government agencies or experts studies, that were determinative in formulating the judgment, or
contracts that embody the terms of adivestiture. Staff should consult with the appropriate Director of
Enforcement if there is any question about interpreting this requirement in agiven case.
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C. Publications in the Federal Register

The APPA requires that the proposed judgment and the CIS be published in the Federa
Reqgister "at least 60 days prior to the effective date of such judgment.” Thereis, however, at least a
five-working day delay between submission of materials to the Federal Register and their publication
init. Sincethe Division does not request publication until the filings are made with the court, there
consequently will usually be at least an additional five days added to the 60-day waiting period.

The APPA aso requires that before the judgment can be entered, the Division must publish in
the Federal Register any public comments the Division receives about the proposed judgment during
the notice and comment period and the Division’s reply to them. In generd, it is preferable to answer
comments by a single response, filed and published, if possible, before the expiration of the waiting
period. If meeting that target date is not practicable because of, for example, the actual or possible
receipt of comments just prior to the close of the waiting period, the Division should file and publish
all comments and one unified response as promptly as possible after the period has expired. The
office of the appropriate Director will arrange for the necessary Federal Register publications.

d. Newspaper Publication

The newspaper notices required by the APPA, which summarize the proposed judgment and
CIS and outline procedures available for the submission of comments, must begin appearing at least
60 days prior to the effective date of the judgment and must appear in the legal notice section. They
should be brief--if at al possible limited to 30 typewritten lines. Such notices usually will be
standardized, and a staff attorney should obtain copies of recent notices from either the Division’s
Work Product Document Bank or the appropriate Special Assistant.

The office of the appropriate Director will make arrangements for placing the newspaper notice
in a newspaper of general circulation in the District of Columbia and in a newspaper of general
circulation in the district where the action was filed. The APPA requires such publication in every
case. The office of the appropriate Director will also arrange for any additional publication that the
court may order. That office will obtain the necessary affidavits of publication that will provide the
basis for the Division to certify to the court that such publication has occurred.

Because newspapers occasionally fail to publish a notice or do so inaccurately, the staff
attorneys should check the text of the copy of the notice that the office of the appropriate Director will
send them from the newspaper in which publication is made, to assure the correctness of the notice.

If the newspaper notice isincorrect, the office of the Director should be notified immediately to take
corrective action.

As noted above, occasionally, the court may require additional newspaper publication beyond
the minimum requirements of the APPA, unaware of the cost this entails. Where the cost of the
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additional publication appears to be excessive, the staff should request a delay until it can ascertain the
costs and, if possible, establish an alternative publication schedule that will reduce the cost but meet
the court's objective.

2. Internal Procedures

It isthe general practice of the Division not to initiate settlement discussions. Once defense
counsel has broached the issue, however, the component to which the case is assigned is free to
prepare a proposed first draft of ajudgment if its Chief believesit is advisable for the Government to
make a proposal.

The Chief and staff must submit to the appropriate Director of Enforcement any written
settlement proposal they want to submit to defense counsel. Under no circumstances should a draft
settlement proposal be submitted to the defendants before the appropriate Director and Deputy
Assistant Attorney General has had an opportunity to review the proposal and the proposed case.

Judgment negotiations are conducted by the trial staff under the immediate supervision of the
Chief. In some cases, the negotiations will be fairly straightforward and follow the general parameters
of the original written settlement proposal. Where negotiations raise significant issues that were not
addressed in drafting the original proposal, however, the appropriate Director should be further
consulted. The Chief should provide a summary of the new issuesinvolved, describe any areas of
disagreement, and recommend the appropriate scope of relief.

The staff should make clear to defense counsel that final authority to approve the judgment rests
with the Assistant Attorney General, and that pursuant to the APPA judgment is subject to withdrawal
or change at any time prior to its formal entry by the court. Defense counsel should also be advised
that Section 2(g) of the APPA requires each defendant to file a description of specified oral and
written communications with the government concerning the decree. Defense counsel should also be
informed that they will not be permitted to review court papers, other than the proposed judgment,
prior to filing with the court.

In preparing its proposed draft decree, staff should consult the Division’s Work Product
Document Bank for form and language used by the Division in its recent decrees. Once the staff’s
proposed draft decree has been approved, the staff should conduct negotiations consistent with the
overall plan of relief contained in the approved draft. Staff may consult informally with the appropriate
Director to determine current Division practice and alternative relief proposals.

With regard both to the preparation of proposed draft decrees by staff as well asto decree
proposals that may be made by defendants, note that the Division’s standard decree language requires
that the consent decree expire on the tenth anniversary of its entry by the court. The staff should not
negotiate any decree of lessthan 10 years' duration, although decrees of longer than 10 years may be
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appropriate in certain circumstances.

When the proposed final version of the consent judgment is submitted for approval, the Chief
will submit a recommendation to the appropriate Director of Enforcement. The recommendation
should include all necessary papers, including the stipulation, the decree, the competitive impact
statement, the Federal Register and newspaper notices, and the proposed press release. The Federal
Reqister notice should be prepared for the signature of the appropriate Director of Enforcement. All
papers should be forwarded for review with the recommended consent judgment.

The Director’ s office must be notified at least 24 hours in advance of filing the proposed decree
and related papers with the court so that the press release may be finalized for issuance. At thetime
of filing the judgment with the court, the requirements of the APPA and the procedures for complying
with the Act should be explained to the court orally if feasible and otherwise by letter with a copy to
counsel, if local practice permits. It should be emphasized that the waiting period may exceed 60
days because of the publication requirements and the possibility of receiving last-minute comments
and that the judgment cannot validly be entered before the comment period is complete. The court
should not sign and enter the decree until the requirements of the APPA have been met. The staff will
file a certificate of compliance when the requirements are met. The office of the appropriate Director
must be called immediately after the case has been filed and provided with the name of the judge and
the file number. In addition, the office of the appropriate Director must be called as soon as the
decree has been entered.

3. Consent Decree Checklist

The following is auseful checklist to keep track of the various requirements of the APPA. Staff
should use such alist for each consent decree.

United Statesv.
Civil Action No.

Date
1 Negotiations commenced

2. CIS and judgment filed with Court

3. Send | etter to Defense counsel reminding them
of 16(g) filing requirement

4, CIS and judgment lodged with
the Federal Reqgister

5. Published in the Federal Register

6. Newspaper publications and dates
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a) Washington Post or Washington Times

b) District newspaper

C) Other newspapers
7. Final date for comments
8. Comments (Yesor No)
9. Responses (Yesor No)

10.  Published comments & responses in the Federal Register

11.  Filed comments & responses with Court

12. Defendant statement of communications filed with Court

13.  Compliance with APPA completed

14.  Caertificate of Compliance and Motion
for Entry of Judgment filed

15.  Datejudgment entered

4. Consent Decree Standard Provisions

The Antitrust Division uses a number of decree provisions that are essentially standardized in
form and that appear in virtually all decrees. Such provisions cover matters such as the form of
stipulation, the preamble to the decree, jurisdictional and applicability clauses, notice of corporate
changes provisions, the visitoria clause, the term of the judgment and retention of jurisdiction.
Division decrees also contain provisions, e.g., the compliance provisions, that may vary somewhat
from one decree to another, due to the nature of the violation aleged or the specific circumstances of
the industry or defendant involved. To ensure appropriate Division consistency in the selection and
wording of decree provisions, staff should always review several of the most recent decrees contained
in the Division’s Work Product Document Bank that closely parallel the case being settled. The
Work Product Document Bank may also be reviewed to obtain recent copies of sample Federal
Reqgister and newspaper notices, the certificate of compliance with APPA provisions and the other
pleadings that are filed with the court during the process of entering consent decrees.

5. Federa Register and Newspaper Notices

The notices should be informative but concise to reduce costs of publication. While the
Division’s Work Product Document Bank should be consulted to assist the staff in drafting the
Federal Register and newspaper notices that are required under the APPA, the following are sample
notices that set forth the essential information that must be included. (These samples are typical of a
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merger case requiring adivestiture. Noticesfor civil non-merger cases are similar, but tend to exhibit
more variation given the diversity of practices being challenged and of proposed relief.

a Sample Federal Register Notice

Department of Justice
Antitrust Division

UNITED STATESV. COMPANY A

Proposed Final Judgment and Competitive |mpact Statement

Noticeis hereby given pursuant to the Antitrust Procedures and Penalties Act, 15 U.S.C. Section 16(b)
through (h), that a proposed Final Judgment, Stipulation and Competitive Impact Statement have been filed with
the United States District Court for the Southern District of New Y ork in United States of Americav. Company A,
Civil Action No. 97-0000. On September 1, 1997, the United States filed a Complaint alleging that the proposed
acquisition by Company A of the widget business assets of Company B would violate Section 7 of the Clayton
Act, 15 U.S.C. 8 18. The proposed Final Judgment, filed the same time as the Complaint, requires Company A to
divest its Ithaca, New Y ork widget plant, along with certain tangible and intangible assets. Copies of the
Complaint, proposed Final Judgment and Competitive Impact Statement are available for inspection at the
Department of Justice in Washington, D.C. in Room 200, 325 Seventh Street, N.W., and at the Office of the Clerk of
the United States District Court for the Southern District of New Y ork, New Y ork, New Y ork.

Public comment isinvited within 60 days of the date of this notice. Such comments, and responses thereto,
will be published in the Federal Reqgister and filed with the Court. Comments should be directed to John Smith,
Chief, Section, Room , Antitrust Division, Department of Justice, Washington, D.C. 20530,

(telephone: () - ).

Director of Operations

b. Sample Newspaper Notice

Department of Justice
Antitrust Division

Take notice that a proposed Final Judgment asto Company A has been filed in acivil antitrust case, United
States of Americav. Company A. et a., Civil No. 97-0000. On September 1, 1997, the United States filed a Complaint
alleging that the proposed acquisition by Company A of the widget business assets of Company B would violate
Section 7 of the Clayton Act, 15 U.S.C. § 18. The proposed Final Judgment, filed the same time as the Complaint,
requires Company A to divest its Ithaca, New Y ork widget plant, along with certain tangible and intangibl e assets.
A Competitive Impact Statement filed by the United States describes the Complaint, the proposed Final Judgment,
the industry, and the remedies available to private litigants who may have been injured by the alleged violation.
Copies of the Complaint, proposed Final Judgment and Competitive Impact Statement are available for inspection
at the Department of Justice in Washington, D.C. in Room 200, 325 Seventh Street, N.W., and at the Office of the
Clerk of the United States District Court for the Southern District of New Y ork, New Y ork, New Y ork.

Interested persons may address comments to John Smith, Chief, Section, Room, Antitrust Division,
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Department of Justice, Washington, D.C. 20530, within 60 days of the date of this notice.

6. Certificate of Compliance With Provisions of APPA

Upon completion of compliance with the APPA, the staff should file a Certificate of
Compliance setting forth precisely how compliance was accomplished. The Certificate servesasa
check-off schedule, assuring that compliance has actually been effected and serves also as a court
record of that compliance. Where appropriate, the staff may wish to send an accompanying letter to
the court explaining the significance of the Certificate of Compliance.

The following example includes typical provisions:

Plaintiff, United States of America, hereby certifies that it has complied with the provisions of
the Antitrust Procedures and Penalties Act, 15 U.S.C. § 16(b)-(d) and states:

1 The proposed Final Judgment and Competitive Impact Statement were filed on

2. Pursuant to 15 U.S.C. 8§ 16(b), the proposed Final Judgment and Competitive Impact
Statement were published in the Federal Register on , Fed. Reg.

3. Pursuant to 15 U.S.C. 8§ 16 (c), asummary of the terms of the proposed Final
Judgment and Competitive Impact Statement were published:

a) in , anewspaper of genera circulation in the
District of Columbia, during the period , and
b) in , anewspaper of general circulationin

, during the period ;

4, The 60-day comment period specified in 15 U.S.C. § 16(b) commenced on
, and terminated on X

5. The United States received no comments from members of the public concerning the
proposed Final Judgment;

6. Defendants have complied with the requirements of 15 U.S.C. § 16 (Q);

7. Pursuant to the Stipulation filed on ,and 15 U.S.C. § 16(e), the
Court may enter the Final Judgment after it determines that the Judgment serves the public interest;
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8. Plaintiff's Competitive Impact Statement demonstrates that the proposed Final
Judgment satisfies the public interest standard of 15 U.S.C. § 16(e); and

0. Plaintiff requests that this Court enter the Final Judgment without further hearingsand is
authorized by counsel for Defendants to state that Defendants join in this request.

Where comments are filed in a case, the following language may be used:

The plaintiff received and responded to comment[s] on the proposed Final
Judgment. The comments and responses were filed with the Court on , and were
published in the Federal Register on , Volume , No. :
beginning on page

At the time of filing the proposed Final Judgment, counsel for each of the defendants should be
reminded of his or her responsibilities under Section 16 (g) of the APPA. If there have been no
reportable communications, counsel should file a statement to that effect. Because the Certificate of
Compliance certifies compliance with the APPA, the staff should ascertain that the necessary filings
have been made under Section 16 (Q).

Because circumstances in each case will vary and the Antitrust Division does not have complete
control of the mechanics of complying with the APPA, there should be constant communication during
this period between the office of the appropriate Director and the section, task force, or field office
handling the case in order to prevent mistakes.

7. Collection of Taxpayer |dentification Numbersin Certain Civil Actions

The Debt Collection Improvement Act of 1996, Pub. L. No. 104-134, Titlell, ch. 10,
§ 31001, 110 Stat. 1321-358, (“DCIA™) provides that Federal agencies shall require each person
doing business with that agency to furnish to that agency such person’s Taxpayer Identification
Number (“TIN”). “Doing business with” is defined by the DCIA to include entities that have been
assessed afine, fee, royalty, or penalty by the agency. See 31 U.S.C. § 7701. The Department has
determined that this provision applies to civil penalties and damages imposed in cases litigated by the
Department. Therefore, in Antitrust Division cases in which acivil penalty has been imposed, such as
an action under 15 U.S.C. 8§ 18a(g)(1) to enforce the premerger notification provisions of the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, or in which damages have been imposed, such as
atreble damage action under 15 U.S.C. § 15a, the Division must obtain each liable defendant’s TIN.

The DCIA further requires that each person from whom a TIN has been obtained pursuant to
the above provision be notified of the agency’ s intent to use such number for purposes of collecting
and reporting on any delinquent amounts arising out of such person’s relationship with the
Government. Therefore, in any civil action brought by the Antitrust Division that resultsin the
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imposition of afine or damages, whether by consent decree or litigated judgment, the sample letter
provided below (or one substantially similar) should be sent to a representative of each party that is
liable to pay such fine or damages, with two possible exceptions.

Thefirst exception is where the Division already has a party’s TIN and knows that the party
has been notified that its TIN may be used to assist in collecting delinquent moneys owed the
Government. This may be the case, for example, in certain HSR enforcement actions if the FTC has
previously acquired aparty’s TIN (or required its submission as part of a premerger notification filing)
and has given the party notice of its possible use for DCIA purposes. The second exception concerns
parties, likely to consist largely of foreign persons and corporations, that do not possess taxpayer
identification numbers. In these cases, we are not required to comply with the TIN notification
requirement.

a Sample TIN Reguest L efter

John Smith, Esqg.

Vice-President and General Counsel
Any Company, Inc.

1234 Main Street

Any Town, Any State 56789

Re: United Statesv. Any Company, Inc.
Civil Action No. 34-5678 Civ. (N.D.A.S))

Dear Mr. Smith:

As aresult of the (consent decree/judgment) entered in the above captioned action, Any
Company, Inc. has been required to pay (acivil penalty/damages) to the United States. Under the
provisions of the Debt Collection Improvement Act of 1996, Pub. L. No. 104-134, Title 111, ch. 10,
§ 31001, 110 Stat. 1321-358, Any Company, Inc. must now provide its Taxpayer Identification
Number (“TIN”) to the Department of Justice. See31 U.S.C. § 7701. Should Any Company fail to
pay (this penalty/these damages) in atimely manner, the Department will usethe TIN to assistitin
collecting and reporting on any portion of the (penalty/damages) that has become delinquent.

| would appreciate your providing me with Any Company, Inc.’s TIN at your earliest
convenience. If you have any questions concerning this request, | would be happy to discussit with

you.

Sincerely,
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Jane Doe, Attorney
Specia Trial Section
Antitrust Division

F. Criminal Litigation

A significant number of Antitrust Division cases that are tried are brought as criminal violations
of Section 1 of the Sherman Act. Although this Section of the Manual is not intended to set forth all
of the issues relevant to proper preparation for acriminal trial, our collective experience has identified
anumber of common problems and procedures that have arisen in Division criminal cases. Among
other topics, this Section sets forth suggested methods that attorneys in the Division have used in (@)
conducting pre-trial discovery; (b) making and opposing pre-trial motions; (c) preparing trial briefs;
(d) selecting ajury; and (e) opposing defense motions for judgment of acquittal and other post-trial
motions. This Section aso discusses the Division's practice of making sentencing recommendations to
the court.

The materiasin this Section are intended only as a broad overview of methods of approaching
criminal litigation issues. Trial staffs also should consult: the FOIA Unit, the Work Product Document
Bank, or the office of the Deputy Assistant Attorney General for criminal enforcement for pleadings,
briefs, and transcripts from earlier Division criminal cases; the Handbook of the Attorney General's
Advocacy Ingtitute; the United States Attorney’s Manual, Chapter VI; Chapter 11 of this Manual; the
Antitrust Division Grand Jury Practice Manual; and the Criminal Antitrust Litigation Manual (ABA
1983), particularly Chapters 6, 8, 10, and 11.

1. Drafting the Indictment

In the Division’s Antitrust Division Grand Jury Practice Manual, Chapter VI, there are detailed
guidelines for drafting indictments. Additionally, copies of indictments used by the Division in previous
cases may be found in the Work Product Document Bank, the files of each field office and section
that does criminal work, and the FOIA Unit. If the staff is considering charging violations not routinely
charged or if there are unusual facts that need to be explained in the indictment, the office of the
Deputy Assistant Attorney General for criminal enforcement ("DAAG’ s office") should be contacted
for advice. That office may be able to refer the staff to sample indictments with similar violations or
facts. Other information concerning specific charging mattersis found at United States Attorney’s
Manual 88 9-12.000 et seq.

2. Returning the Indictment

A discussion of Division policies and practices concerning the return of indictments may be
found in the Antitrust Division Grand Jury Practice Manual, Chapter V11 at 90-96. In addition, the
staff should consult with the office of the U.S. Attorney or the office of the clerk of the court in the
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district where the indictment is to be returned about any peculiarities of local practice, such asforms
that must be completed at the time of indictment.

After the indictment is returned, the staff must notify the DAAG’ s office immediately and
provide the docket number and the name of the judge, if available. The DAAG' s office will inform the
Office of Public Affairs, which will issue the pressrelease. The staff should not make any statements
to anyone concerning the indictment until the Department's press release is issued in Washington, and
thereafter, press inquiries should be handled in accordance with the policies set out in Chapter VI,
Section G. The staff may give a copy of the proposed press release to the U.S. Attorney in the
relevant district in advance of the return of the indictment.

Once the DAAG’ s office has been natified, it is customary for the staff to call counsel for each
defendant, inform them that an indictment has been returned, and give them the date of arraignment, if
known. This courtesy isintended to give notice to defense counsel and defendants before they learn
about the indictment from the news media.

Upon return of an indictment in open court, a summons ordinarily will be issued to each
defendant who agrees in advance to appear for arraignment at a specified time. See Fed. R. Crim. P.
9. In cases where a defendant does not agree to appear for arraignment before a summons is issued,
an arrest warrant will be issued and executed by aU.S. Marshal.

3. The Arraignment

Under most local rules, an arraignment will take place on a date certain after the return of the
indictment. Neither the Federal Rules of Criminal Procedure nor the Speedy Trial Act require that
arraignment occur within a set period after indictment. At the arraignment, the staff should be
prepared to respond to pleas of nolo contendere that may be tendered, to discuss bail or release on
personal recognizance, and to take a position on such procedural details as photographing and
fingerprinting the defendant(s). Except on pleas of nolo contendere, the Division follows the
procedures of the U.S. Attorney and U.S. Marshal.

If the staff anticipates that nolo pleas may be tendered, they should notify the DAAG’s office
through their section or field office Chief, in advance of arraignment, and make their recommendation
on handling those pleas. The Division will oppose pleas of nolo contendere at the arraignment except
in extraordinary circumstances that are considered on a case-by-case basis. For Departmental and
Division policy on the subject of nolo pleas, see
Principles of Federal Prosecution (July 1980) 33-35, and any current Division policy statements.

At arraignment, the court may establish a briefing schedule for pre-trial motions and set atrial
date. The staff should be prepared to state its position with respect to the timing of pre-trial
discovery, trial, and other matters that can be anticipated. Under normal circumstances, the staff
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should argue for an early trial date. The staff should aso be mindful of the 70-day trial deadline under
the Speedy Trial Act, 18 U.S.C. § 3161(c)(1). Failureto comply with the Speedy Trial Act

deadlines, even if due to an error on the part of the court or the clerk's office, may result in dismissal

of the indictment.

4. Pre-trial Discovery and Motions

Thelocal rulesin most districts set atimetable for pre-trial criminal discovery and motions
practice. In somedistricts, the local rules require that an informal discovery conference take place
within a certain period after arraignment. Because of the timing of these conferences and the desire to
expedite pre-trial procedures, the staff should evaluate what information is required to be disclosed to
the defendants and prepare to have the information available as soon as practicable. One alternative
to this procedure is to negotiate a stipulation governing discovery. Such stipulations are quite helpful
in achieving awide range of objectives for both sides that go beyond conventional discovery. See
infra Section F.4.c. For amore detailed discussion of both prosecution and defense discovery and
motion practice, see Criminal Antitrust Litigation Manual (ABA 1983), Chapters 8-9.

Typical requests for pre-trial discovery by defendants may include the materials and information
discussed below.

a Statements of the Defendant

Under Fed. R. Crim. P. 16(a)(1)(A) defendants are entitled, upon request, to al of their prior
statements. The rule appliesto four types of statements: (1) any relevant written or recorded
statement made by the defendant; (2) that portion of any written record containing the substance of
any relevant oral statements made by the defendant in response to interrogation by any person then
known by the defendant to be a government agent; (3) any grand jury testimony of the defendant
relating to the offense charged; and (4) the substance of any other relevant oral statement made by the
defendant in response to interrogation by any person then known by the defendant to be a
government agent if the government intends to use the statement at trial.

In the case of corporations, the Rule provides that the defendant corporation may obtain any of
the above types of statements of any witness who the government contends: (1) was, at the time of
making the statement, so situated as a director, officer, employee, or agent as to have been able
legally to bind the defendant corporation in respect to the subject of the statement; or (2) was, at the
time of the offense, personally involved in the alleged illegal conduct and so situated as a director,
officer, employee, or agent as to have been able legally to bind the defendant corporation in respect to
the alleged conduct in which the person was involved.
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b. Prior Criminal Record of the Defendant

Fed. R. Crim. P. 16(a)(1)(B) provides that the defendant's prior criminal record should be
made available to the defendant. The staff should request FBI assistance to obtain the prior record of
each defendant and check with the DAAG' s office to determine the past criminal antitrust record of
corporate and individual defendants. The Division staff should provide this material to the defendants
after FBI and Division checks are compl eted.

C. Documents and Tangible Objects

Under Fed. R. Crim. P. 16(a)(1)(C), a defendant, upon request, may obtain access to books,
papers, documents, photographs, tangible objects, etc., within the possession of the government that
are material to the preparation of the defense, are intended for use by the government as evidence in
chief at trial, or were obtained from, or belong to, the defendant. The courts have interpreted the
meaning of documents "material to the defense" in variousways. A determination of what must be
disclosed to the defense under this provision depends upon the facts of each particular case.

Under this provision, the staff will usually provide defendants with itstrial exhibits on a date
certain beforetrial. When the Division disclosesitstrial exhibits under this provision, it should invoke
the provisions of Rule 16(b)(1)(A) and obtain a written commitment from defense counsel for
reciprocal discovery of al defense trial exhibits by a date certain prior to trial.

Defense counsel often argue that they cannot determine what materials they will use at trial until
the close of the government's case. The Division may face the same situation, i.e., that it cannot
predict exactly what exhibits will be used until the case is underway. Nonetheless, because the
Division isordinarily required to turn over all proposed exhibits, the same should be required of the
defense. The staff should argue that the defense should provide al proposed exhibits to the
government in the same fashion as the Division must provide its proposed exhibits to the defense.

Failure of the defense to comply in good faith with this reciprocal discovery provision should be
raised with the court prior to trial. Thisis especially relevant in situations where the defendants plan to
present substantial expert economic and statistical evidence.

It should be noted that many of these requirements and potential problems can be avoided with
some foresight. For example, the staff should know early whether it wants to take an "open file"
approach to discovery or adhere strictly to the Rules. Thisjudgment will be tempered by local rules
and practice. Depending upon the circumstances of the case, it may be appropriate to establish a
document depository either at the courthouse in the district where the case will be tried or in the
section or field office. Accessto this depository can be controlled by a protective order, as can
copying documents and further disclosure of their contents. This may be particularly suitablein alarge
document case. See Criminal Antitrust Litigation Manual 106-07.
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Another useful device is awritten stipulation between the Division staff and defense counsel
which addresses al pre-trial discovery. Such stipulations can include: a stipulation of facts, e.g.,
parties, job title, tenure, interstate commerce, etc.; waiver of filing arequest for abill of particularsin
exchange for avoluntary hill; or negotiated disclosure of al relevant grand jury transcripts required
under Rule 16(a)(1)(A) at areasonable time after arraignment, of Jencks and Brady materials, or of
trial witness and exhibit lists. Such stipulations usually map out the road to trial with relative certainty
and avoid unnecessary intervention by the court. These stipulations, however, rarely avoid motion
practice altogether.

d. Reports of Examinations and Tests

Under Fed. R. Crim. P. 16(a)(1)(D), defendants may obtain results or reports of physical or
mental examinations and of scientific tests and experiments that are material to the preparation of the
defense or intended for use by the government as evidence in chief at trial. In criminal antitrust
investigations and trials, such materials are generally not used. However, in the event that materials
are available, the government should move for reciprocal discovery under Rule 16(b)(1)(B).

e Expert Witnesses

Under Fed. R. Crim. P. 16(a)(1)(E), defendants may obtain a written summary of the expected
expert testimony the government intends to use under Rules 702, 703, or 705 of the Federal Rules of
Evidence during its case in chief at trial. The summary must describe the witness' qualifications and
opinions and the bases and reasons for those opinions. If the government discloses materials under
this provision, it should move for reciprocal discovery under Rule 16(b)(1)(C).

f. Continuing Duty to Disclose

Under Fed. R. Crim. P. 16(c), both parties have a continuing duty prior to trial to disclose
promptly upon discovery any additional evidence or material that was previously requested under
Rule 16 or ordered to be disclosed.

0. Materials Not Subject to Discovery

Fed. R. Crim. P. 16(a)(2) provides that internal memoranda, reports, or other documents made
by or for the government, grand jury transcripts other than those provided for in Rule 16(a)(1)(A),
and other statements of potential government witnesses are not subject to disclosure during pre-trial
discovery.

Written or recorded statements of government witnesses are discoverable under the Jencks

Act, 18 U.S.C. 8 3500, which has, in essence, also been codified in Fed. R. Crim. P. 26.2. Jencks
Act materials are subject to production only after the witness has testified at trial. However,
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arrangements are often made to provide Jencks Act materials to the defendants at some reasonable
time prior to trial. Seeinfra Section F.5.b(i). The names and addresses and prior criminal records of
government witnesses also may be produced at trial.

Under Rule 26.2(a), the defense also is required to produce any statement of awitnessit calls
that relates to the subject of the witness' testimony, after the witness testifies. Failure to produce such
a statement can result in striking the witness' testimony. See Fed. R. Crim P. 26.2(e). ThisRuleis
not intended to discourage voluntary disclosure, which a'so may be negotiated by stipulation. See
Crimina Antitrust Litigation Manual 153-54.

h. Motions for Bills of Particulars

Defendants will usually move for abill of particulars pursuant to Fed. R. Crim. P. 7(f).
Generally speaking, defendants motions for bills of particulars are within the discretion of the court.
Although our response to amotion for abill of particulars is considered on a case-by-case basis, the
Division typically opposes requests for bills of particulars on the ground that the indictment provides
the defendants with a basic statement of the charges against them. Moreover, courts have not
hesitated to deny motions for bills of particulars which are designed primarily as discovery devices.
See, e.g., United States v. Hester, 917 F.2d 1083, 1084 (8th Cir. 1990). Generally, discovery under
Rule 16 provides sufficient information for defendants to prepare a defense, to avoid surprise at trial,
and to protect against a second prosecution for the same offense.

Alternatively, the Antitrust Division may prepare avoluntary bill of particulars setting forth
information relevant to the case. Defendants have sometimes moved to seal the bill of particulars, if
oneisvoluntarily provided or ordered by the court. The Division will generally oppose motionsto
seal the bill.

The staff should consult the Division’s Work Product Document Bank for examples of briefs
opposing motions for abill of particulars and sample voluntary bills of particulars.

i. Motions to Dismiss the Indictment

There are numerous grounds on which defense counsel may make motions to dismiss the
indictment. These include: (a) the indictment does not charge an offense under the statute; (b) the
indictment, or the statute, is unconstitutionally vague and indefinite; (c) the indictment does not fully
advise the defendants of the charges against them; or (d) the indictment should be dismissed because
of grand jury abuse. Motionsto dismiss an indictment are limited to allegations relating to the four
corners of the indictment, such aslack of jurisdiction, failure to allege the elements of an offense, and
vagueness of either the indictment or the statute. 1n addition, defendants may attempt to establish that
thereis an insufficient evidentiary basis for the indictment or raise other factual questions or procedural
problems relating to the conduct of the grand jury. Such motions often assert groundless bases to
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dismiss an indictment because they relate to factual issues that will be developed during the course of
thetrial. The Division has responded to each type of motion to dismiss. The staff should consult the
Division’s Work Product Document Bank for samples of these responses.

j- Motions for Severance

Defendants, especially in conspiracy cases involving numerous defendants, will often move for
severance pursuant to Fed. R. Crim. P. 14. In Sherman Act cases, defendants usually move for
severance on the basis that evidence against co-conspirators will be introduced at trial and the moving
defendant will be prejudiced by such evidence. Generally, in acriminal antitrust case, the conspiracy
in question involves al of the defendants and evidence will be introduced that each defendant
knowingly joined the conspiracy.

Defendants also may move for severance in cases where additional crimes are charged together
with an antitrust offense, e.g., mail fraud, wire fraud, tax evasion (based on payoffs), perjury, etc. In
such cases, defendants also may contend that the indictment is duplicitous.

The Division will generally oppose motions for severance on the grounds that a single
conspiracy occurred and that the proof relates to the conduct of all defendants, or that collateral
crimes are integrally related to the antitrust offense alleged and that the defendants will not be
prejudiced. The staff should consult the Division's Work Product Document Bank for examples of
Division responses to this sort of motion.

k. Motion to Fix the Order of Proof at Trial

Defendants may move to fix the order of proof at trial. Defendants generally will argue that the
conspiracy must be demonstrated and each co-conspirator must be shown to be a member of it by
independent evidence before any co-conspirator declarations are admitted into evidence against a
conspirator pursuant to Fed. R. Evid. 801(d)(2)(E). The Division generally opposes such motions
because such a requirement would make orderly presentation of the case difficult, if not impossible.
In responding to such a motion, the staff should be familiar with Bourjaily v. United States, 483 U.S.
171, 179-81 (1987), in which the Supreme Court held that under Fed. R. Evid. 104 thetrial court, in
making a preliminary determination under Rule 801(d)(2)(E), may consider hearsay, including co-
conspirators statements, and need not rely solely on independent evidence to decide whether the
government has established the existence of a conspiracy. The Court also held that the appropriate
standard of proof in this instance for establishing the existence of the conspiracy is the preponderance
standard. Seeid. at 176.

The various circuits have acknowledged the trial court's discretion to allow the government to
present co-conspirator statements on the condition that sufficient independent evidence subsequently
demonstrates that a conspiracy existed. The staff should be familiar with the circuit practicein
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determining the best manner to answer such motions and to present evidence during thetrial.

l. Other Defense Pre-Tria Motions

In general, there are many pre-trial motions that may be made in the circumstances of specific
cases. Mationsfor change of venue, motions for materials collected by use of electronic surveillance
(see United States Attorney’s Manual 8§ 9-7.000), motions under the Speedy Trial Act (see United
States Attorney’s Manual § 9-17.000), motions to suppress evidence, motions to dismiss on grounds
of double jeopardy, and other motions are often made by defendants during the course of the pre-trial
proceedings. See generally Criminal Antitrust Litigation Manual 155-99.

m. Motions Filed by the Government

In certain circumstances, the government may wish to file pre-trial motions. Some of the typical
motions are discussed below.

(1) Motions Relating to Conflicts of Interest by Defense Counsel

In many circumstances, defense counsel endeavor to represent more than one defendant or a
defendant and a government witness at trial. The Division should attempt to establish the conflict of
interest that counsel may have and file appropriate motions, if necessary. Before filing such motions,
the staff should consult with the Office of the Deputy Assistant Attorney Genera for criminal
enforcement. Generally speaking, the government will ask for a hearing, at which time the individual
defendant may be questioned about actual or potentia conflicts of interest. See Fed. R. Crim. P.
44(c); see also United Statesv. Garcia, 517 F.2d 272 (5th Cir. 1975). Under most circumstances,
the Division will argue that the same counsel cannot represent a corporation and an individual,
represent two individuals in the same corporation, or represent a defendant and a potential
government witness. See Criminal Antitrust Litigation Manual 42-47, 124-29. By requesting a
hearing on the issue, the staff should be able to avert post-trial motions based on ineffective assistance
of counsel. The staff also should use the hearing as an opportunity to obtain aruling that the attorney-
client privilege available to a witness represented by a defendant's attorney has been waived. See
United States v. Shepard, 675 F.2d 977 (8th Cir. 1982).

(i)  Other Government Pre-Trial Motions

To avoid specific problems of evidence or procedure at trial, government counsel may wish to
raise various issues with the court prior to trial by motionsin l[imine. Such motions may be used to
obtain prior to trial a court ruling on the admissibility of certain types of evidence, either testimonial or
documentary, or to obtain an order that would prevent or limit certain defense actions during trial.
Motions in limine may be especially helpful in assuring the orderly presentation of trial evidence.
Rulings may assist the government in knowing what it may comment upon in opening statements and
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what lines of testimony will be allowed by the court. Such a motion might prove very helpful on the
issue of government and defense use of statistical and other expert evidence. For a detailed
discussion, see Criminal Antitrust Litigation Manual 121-46.

5. I ssues Relating to Criminal Trial Procedure

Several significant issuesrelating to trial procedure and evidence should be considered by the
staff in advance of trial. These issues and procedures provide the staff with a reasonable expectation
of what will happen during itstrial presentation and what issues may be raised on appeal.

a The Speedy Trial Act

Antitrust Division staffs should be familiar with the provisions of the Speedy Trial Act, 18
U.S.C. 88 3161-3174, set forth in full in Chapter 11, Section B.3.c, and the specific local plansto
implement the Act established in each district. The staff should consult with the local U.S. Attorney to
determine the local practice and should always be cognizant of the time periods applicable under the
Statute.

b. Disclosing Materials to the Defense

The government is required to disclose prior statements of its trial witnesses, aswell as
impeachment material, to the defense at or before trial. The Jencks Act, 18 U.S.C. § 3500, governs
the disclosure of statements of government witnesses, while the government’ s obligation concerning
impeachment material is defined by the provisions of Brady v. Maryland, 373 U.S. 83 (1963), and its

progeny.

(1) The Jencks Act

The Jencks Act, 18 U.S.C. 8 3500, set out in full in Chapter |1, Section B.3.b, requires that the
government disclose to the defense al statements made by a government witness that relate to the
subject matters about which the witness has testified after the witness has completed direct examination.
These provisions have, in essence, been adopted under Fed. R. Crim. P. 26.2. Staffs should be aware
that the court is without authority to order pre-trial disclosure of Jencks Act statements. See United
Statesv. Feola, 651 F. Supp. 1068, 1139-40 (S.D.N.Y. 1987), aff’d mem., 875 F.2d 857 (2d Cir.),
cert. denied, 493 U.S. 834 (1989); see also United Statesv. Presser, 844 F.2d 1275, 1283 (6th Cir.

1988) (even discovery of impeachment evidence within the ambit of the Jencks Act is governed by
express provisions of the Act). But see United Statesv. Snell, 899 F. Supp. 17 (D. Mass. 1995)
(holding that if no law enforcement reason prohibiting earlier disclosure exists then concerns
undergirding Jencks are not triggered). In practice, however, the government, especially in a complex
case, will almost always disclose such materials prior to the direct examination of the witness to prevent
unnecessary delay at trial or as ameans to obtain early reciprocal discovery from the defendants. Trid
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staffs should also consult with the local U.S. Attorney’ s Office to determine that office’s practice
regarding the disclosure of Jencks material.

The Act defines the term "statement” to include written statements made by a witness that are
signed or otherwise "adopted or approved” by the witness, a substantially verbatim recital of an oral
statement that is recorded contemporaneously with the statement, and any grand jury testimony of the
witness. In addition to prior grand jury testimony, "statements,” as defined in the Act, clearly include
any depositions, signed statements, or similar materials relevant to the testimony. They do not include,
under normal circumstances, the work product of Division attorneys in interviewing witnesses prior to
thelir testimony.

In preparing awitness for trial, the staff should be familiar with Goldberg v. United States, 425
U.S. 94 (1976), in which the Supreme Court held that any writing prepared by a government lawyer
relating to the subject matter of the testimony of a government witness that has been signed or
otherwise adopted or approved by that witnessis producible under the Jencks Act. In at least one
other situation, the notes of a staff attorney who placed alleged witness statements in quotation marks
have also been ordered disclosed as verbatim statements of the witness. Consequently, each attorney
conducting interviews should be careful to avoid creating unnecessary Jencks Act material.

(i) Exculpatory and Impeachment Material

The disclosure of exculpatory evidence is governed by Brady v. Maryland, 373 U.S. 83 (1963).
To be producible under Brady, the evidence must be "favorable" and "material" either to guilt,
innocence, or punishment. Impeachment evidence relating to any promises of leniency made by the
government to its key witnesses, e.g., immunity evidence, is required to be produced under Giglio v.
United States, 405 U.S. 150 (1972).%° Disclosureisrequired even if there has been no request made
by the accused. See United Statesv. Agurs, 427 U.S. 97, 107 (1976).

Favorable evidence has been defined to encompass both substantive evidence and evidence used
solely for impeachment that relates to either guilt or punishment. See Kylesv. Whitley, 115 S. Ct.
1555, 1565 (1995). To be deemed "materia," the favorable evidence must have a"reasonable
probability” of affecting the result of the proceeding. 1d. at 1565. A reasonable probability of affecting
aresult is shown when the suppression of the evidence "’ undermines confidence in the outcome of the

¥ The Department has adopted a Giglio policy that establishes procedures that must be followed
whenever a prosecutor requests potential impeaching information from the files of an investigative
agency such asthe FBI, aswell as the Department of Justice Office of Professional Responsibility, and
the Office of Inspector General. The Assistant Chief in every Antitrust Division field office or section
that investigates or prosecutes criminal cases must be consulted before any request is made pursuant to
this policy.
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trial.’" 1d. at 1566 (quoting United Statesv. Bagley, 473 U.S. 667, 678 (1985)). Moreover, evidence

of impeachment is not material when it "’ merely furnishes an additional basis on which to impeach a
witness whose credibility has already been shown to be questionable.’”” United Statesv. Amidl, 95

F.3d 135, 145 (2d Cir. 1996) (quoting United Statesv. Wong, 78 F.3d 73, 79 (2d Cir. 1996)).
Impeachment evidence is material only if "’ the witness whose testimony is attacked supplied the only
evidence linking the [accused] to the crime, or where the likely impact on the witness's credibility would
have undermined a critical element of the prosecution’s case.’" Id. (quoting Wong at 79).

The good faith or the bad faith of the prosecutor is not considered in determining whether the
suppression of favorable evidence has violated the accused’ s due processrights. See Brady, 373 U.S.
at 87. A due process violation can be found whether the suppression of the materially favorable
evidence was inadvertent or the result of negligence or design. See Giglio, 405 U.S. at 154.

Tria staffs should consult the local U.S. Attorney’ s Office to determine that office’ s practice
regarding the disclosure of Brady material. Each staff should also provide the defendant with each
government witness' criminal history, along with any plea agreements or immunity information, if
applicable. Criminal records can be obtained from the FBI and from the Office of the Deputy Assistant
Attorney General for criminal enforcement (in the case of prior antitrust offenses). The above
information should be turned over to the defendant prior to trial.

C. Trial Briefs

In criminal cases, the court may require a brief that sets forth the theory of the government's case,
the factual basis of the government's proof, and various legal issues that may arise at trial. On occasion,
the brief also may be the proper place to list the government's witnesses and trial exhibits. If unusual
issues of law or policy areinvolved in the case, thetrial brief should be submitted to the DAAG’ s office
for review prior to submission to the court. The U.S. Attorney in the district also should be consulted
asto form and content of the trial briefs submitted to judgesin that district.

d. Voir Dire Procedures

Jury selection in the federal system is governed by Fed. R. Crim. P. 24. Because the manner of
jury selection varies among the districts and even among judges within a district, the trial staff should
consult with the U.S. Attorney to determine the procedure used by the judge assigned to the case. The
staff should also discuss jury selection with the judge at a pre-trial conference to determine specific
procedures and the manner of inquiry that will be followed. The staff should be prepared to submit
proposed voir dire questions to the court if local practice does not permit the attorneys to question
prospective jurors directly.

When jury selection begins, a staff unfamiliar with the region from which the jury array is drawn
should ask an experienced Assistant U.S. Attorney to assist the staff in selecting jurors. The Handbook
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prepared by the Attorney General's Advocacy | nstitute has suggestions for effective jury selection
procedures and practice.

e Trial Procedures

A prosecutor’s success in criminal trialsis based in large measure on thorough pre-trial
preparation and on understanding the procedures that will be followed in the courtroom. The
Handbook of the Attorney General's Advocacy Institute provides samples and suggestions of opening
statements, direct and cross-examination, expert witnesses, use of documentary evidence, rebuttal
evidence, and closing arguments. It should also be emphasized that the local U.S. Attorney's Office
may provide valuable assistance concerning local practices and the manner in which each judge
conductstrials. Thisis especially important regarding the judge's manner of handling opening
statements, closing arguments, trial objections, and conferences outside the hearing of the jury.

For ageneral discussion of preparation immediately before trial, see Criminal Antitrust Litigation
Manual, Chapter 10.

f. Jury Instructions

Under Fed. R. Crim. P. 30, both the government and defendants are permitted to file proposed
jury instructions with the court. The Division generally files arather comprehensive set of instructions,
which increases the likelihood that the judge will use the government's instructions and decreases the
likelihood of reversal on appeal. It isoften helpful to consult the instructions suggested in sources such
as. Sample Jury Instructionsin Criminal Antitrust Cases (ABA 1984); Jury Instructionsin Criminal
Antitrust Cases 1976-1980 (ABA 1982); Jurv Instructions in Criminal Antitrust Cases 1964-1976
(ABA 1978); 1-2 Edward J. Devitt et al., Federal Jury Practice and Instructions (4th ed. 1992) and
annual supplements; and past instructions used by the Division in similar cases. Be aware though that
some publications are oriented toward providing suggested instructions to the defense bar, and the staff
should not feel compelled to adopt language that clearly is danted toward supporting defense
arguments. Thelocal U.S. Attorney should be consulted on the practice of the district, or of particular
judges, on requesting instructions and their format. Wherever appropriate, reference should be made
to pattern jury instructions published by the circuit in which the district court sits.

Because of the significance of jury instructions to the appellate disposition of acriminal case, the
Division'sinstructions should be grounded on established case law and, where possible, on language
that has been upheld by the appellate courts. Staff attorneys should be fully prepared to argue for
appropriate instructions during instruction conferences with the court and defense counsel, which may
be held at any time on short notice. These conferences are very important to the government because
bad instructions that contribute to or result in an acquittal cannot be appeal ed.

The FOIA Unit maintains copies of some of the Division's past proposed instructionsin the
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docket files of each case. The Work Product Document Bank contains a selection of proposed
instructions submitted in criminal cases. Staffs may also contact the DAAG' s office, which should
know of other cases in which particular instructions may have been given.

. Defense Motions for Acquittal, New Trial and Arrest of Judgment

At the conclusion of the government’s case, trial staffs should be prepared to oppose a defense
motion for ajudgment of acquittal pursuant to Fed. R. Crim. P. 29. Rule 29 motions may be renewed
before the case is submitted to the jury. If the jury returns a guilty verdict or is discharged without
returning a verdict, amotion for judgment of acquittal may be made within seven days, unless the court
extends the time for such motions. See Fed. R. Crim. P. 29(c).

Generally, defendants will renew their motions for judgment of acquittal after a guilty verdict and
make a motion for anew trial under Fed. R. Crim. P. 33. Defendants may also make motions for
arrest of judgment under Fed. R. Crim. P. 34 if there is an argument that the indictment does not charge
an offense or raises an issue relating to the court's jurisdiction.

These motions may require briefing and oral argument. Courts frequently issue opinions when
ruling on these motions; therefore, careful preparation in responding to these motions is important, since
they may affect the appellate disposition of the case. Staffs are encouraged to consult with the
attorneys in the Appellate Section before filing post-trial briefs.

Sentencing of convicted defendants will not take place until al post-trial motions have been ruled
upon by the district court.

6. Sentencing Recommendations

a Internal Procedures

Soon after the filing of the indictment, the staff should begin to consider its recommendations for
sentencing corporate and individual defendants. Before formulating recommendations, the staff should
familiarize itself with this Section of the Manual, any separate Division sentencing policy directives, Part
G of the Principles of Federal Prosecution, and the United States Sentencing Guidelines. The staff
should also consult with the local U.S. Attorney and the Probation Office to determine the local
practice on sentencing recommendations by the government and on other sentencing matters.

After convicting a defendant at trial or upon receiving notice that a defendant intends to plead
guilty or nolo contendere, the staff should submit to the Chief a sentencing memorandum setting forth,
separately for each defendant to be sentenced, the recommended sentence and all considerations
bearing on that recommendation. Those considerations should at |east include role in the offense, extent
of cooperation, culpability relative to defendants already sentenced or to be sentenced, and financial
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condition and ability to pay afine. The staff should set out its calculation of the sentencing ranges under
the Sentencing Guidelines, as well as any departures or other special provisions that are applicableto
the recommendation. Seeinfra Section F.6.b.

After reviewing the staff recommendation, the Chief will forward it along with his or her position
to the Deputy Assistant Attorney General for criminal enforcement. The Deputy Assistant Attorney
General and, in appropriate circumstances, the Assistant Attorney General will review the
recommendation memoranda and determine the sentencing recommendation of the Division. The staff
should not inform defense counsel of its proposed sentencing recommendation. Upon request by
defense counsel, the staff may inform counsel of the Division’s final recommendation before the
recommendation is made to the Probation Office and the court.

If the sentencing recommendation is to be made pursuant to a plea agreement, the staff should
make sure that the plea negotiations are conducted in accordance with the Antitrust Division Grand Jury
Practice Manual, Volume I, Chapter 1X, any separate Division policy directives, and the Principles of
Federal Prosecution, Part D. See also Criminal Antitrust Litigation Manual, Chapter 6 (providing an
extensive discussion of plea bargaining in criminal antitrust cases).

The procedures for imposing sentence differ not only from district to district, but also from judge
to judge within the same courthouse. It is recommended that the staff, in preparing for the sentencing
hearing, consult with the Probation Office and the sentencing judge’ s clerk to learn as much as possible
about the judge’ s sentencing procedures and what sentencing forms are required to be completed.

Fed. R. Crim. P. 32 governs the imposition of sentence in federal cases. Rule 32(b) sets out the
conditions under which the Probation Office must complete a presentence investigation and report.
Rule 32(c)(1) provides that the government must be given an opportunity to make an allocution at the
hearing, which the staff should take advantage of unlessit isthe policy of the local U.S. Attorney not to
make one. The DAAG’s office maintains computerized data on al defendants sentenced after October
1, 1983. In preparing for the allocution, the staff should contact that office for computer-generated
reports that show the verdicts, pleas, fines, and incarceration periods in recent Division cases. Rule
32(c)(3) specifies a number of actions the judge must take at the hearing to ensure that the defendant’s
rights are protected. It is advisable for amember of the staff to check each of these off asthey are
completed and advise the judge if any are omitted.

b. Sentencing Guidelines

All Division sentencing recommendations, whether or not incorporated in a plea agreement, must
comply with the United States Sentencing Guidelines and be consistent with the general sentencing
objectives of the Guidelines. The specia provisions for antitrust offenses for both individual and
corporate defendants are contained in 8 2R1.1. Specia provisions covering other types of offenses
also are contained in Chapter 2, and general provisions applicable to all types of offenses, including
antitrust, are found in other chapters of the Guidelines. Special provisions governing the sentencing of
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corporations and other organizations for all types of offenses, including antitrust, are contained in
Chapter 8. See supra Chapter |1, Section B.5.c (providing an index of frequently used Guidelines
provisions).

One of the primary objectives of the Guidelinesis to minimize disparities in the sentencing of like
offenses across the country by setting out largely mechanical formulas for each type of offense that can
be applied in consistent and predictable ways in each courtroom. The staff should ensure that its
sentencing recommendation, whether it is aunilateral one or part of a plea agreement, is consistent with
that objective. The government’s discretion in choosing an appropriate sentence to recommend will
often be limited to deciding where the sentence should fall within the calculated Guidelines ranges for
periods of confinement and fine amounts.

One of the few ways that the government can have a substantial impact on the determination of
the sentence is by filing a motion for a departure bel ow the Guidelines ranges because of the
defendant’ s substantial assistance in the investigation or prosecution of others. Such a departure, which
isprovided for in 8§ 5K 1.1 for individuals and § 8C4.1 for organizations, can only be triggered by a
motion by the government. The Guidelines permit the government to make a recommendation on how
far the court should depart based on the value of the defendant’ s cooperation, and the staff should
normally take advantage of this opportunity. However, once the motion has been filed, the judge is not
bound by the government’ s recommendation and has wide discretion in deciding how much or little to
depart based on the circumstances surrounding the defendant’ s cooperation. United Statesv. Pippin,
903 F.2d 1478 (11th Cir. 1990). Because of the potential these motions have for greatly reducing the
sentences otherwise required under the Guidelines, they should be reserved for situations in which the
defendant’ s cooperation has been truly valuable and substantial. A recommendation for a substantial-
assistance departure or any other downward or upward departure under the Guidelines must be clearly
set out by the staff in the sentencing memorandum to the Chief.

In many antitrust cases, the calculated Guidelines fine ranges for both individuals and
organizations call for amounts beyond the ability of the defendants to pay, even with installment
payments. Guidelines provisions (§ 5E1.2 for individuals and § 8C3.3 for organizations) permit the
court to impose afine below the calculated range if the defendant is found to have an inability to pay a
fine within therange. The staff should consult with the Division’s Corporate Finance Unit whenever a
guestion is likely to be raised about a corporate defendant’s ability to pay afull Guidelinesfine. The
financial analyst will normally determine the maximum amount the corporation can afford to pay in
installments without substantially jeopardizing its continued viability. Probation Offices and courts tend
to rely heavily on the recommendations of our analystsin these situations. The Corporate Finance Unit
also may be able to provide assistance in making similar determinations for individual defendants.

Thefinal Guidelines sentencing ranges are determined in part by factoring in a number of upward

or downward adjustments based on particular facts or circumstances relative to the offense, offender,
or investigation. Such factors include the volume of a corporation’s affected commerce, the
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defendant’ srole in the offense, whether the defendant attempted to obstruct the investigation, and the
nature and degree of the defendant’s cooperation. The courts and Probation Offices often rely on the
government to provide the underlying facts needed to support the findings on which these adjustments
apply. The Principles of Federal Prosecution state that the Department’ s policy "is only to stipulate to
facts that accurately represent the defendant’ s conduct. If a prosecutor wishes to support a departure
from the Guidelines, he or she should candidly do so and not stipulate to facts that are untrue.” United
States Attorney’s Manual § 9-27.430. Furthermore, prosecutors are not authorized to hide relevant
information from the court and should provide all reasonably relevant information to the United States
Probation Office whenever possible so that an accurate and complete presentence report can be
prepared. |d. § 9-27.720.

Thus, staff attorneys, as officers of the court, must present sentencing facts as fairly and
accurately as possible, and may not agree with defendants to hide or mischaracterize readily provable
relevant conduct. However, when a good faith doubt exists concerning the existence or provability of
certain facts, staffs may discuss with defendants the extent to which the government will present such
facts to the court and Probation Office for use at sentencing. Staffs may negotiate to limit the effect that
certain facts have on sentencing cal culations where Guidelines provisions (such as §1B1.8) expressly
permit such limiting agreements. Staffs also may agree not to take a position on whether certain
adjustments, such as an increase for role in the offense, are warranted, but still may be required to
provide the underlying facts so that the court can make its own determination.

C. Specia Statutes for Fines

There will be cases in which the maximum potential fine under the Sentencing Guidelines exceeds
the statutory maximum fine provided for in Section 1 of the Sherman Act. However, it may be possible
to increase the available statutory maximum in particular cases by applying the provisions of 18 U.S.C.

§ 3571 (the text of which isset out in full in Chapter 11, Section B.5.b). That statute provides that the
court may impose afine up to twice the gross pecuniary gain dervied by the conspirators or cartel (not
just the defendant) from the crime or twice the gross loss suffered by the victims of the crime, unless the
court decides that the imposition of such afine would unduly complicate or prolong the sentencing
process.

Another statute related to fines, 18 U.S.C. § 3572, lists a number of factors that the court must
consider in determining the amount of the fine, provides that the amount of the fine should not interfere
with the ability to make restitution, and sets forth a number of technical provisions regarding the
imposition and payment of afine.

7. Victim and Witness Protection Act of 1982

All Department attorneys are required to make diligent and reasonable efforts to ensure that all
victims and witnesses of federal crime who have suffered physical, financial, or emotional trauma
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receive the assistance and protection to which they are entitled under law. The rights of victims and
witnesses, as they relate to antitrust offenses and other crimes traditionally prosecuted by the Antitrust
Division, primarily derive from The Victim and Witness Protection Act of 1982, Pub. L. No. 97-291,
96 Stat. 1248 (codified as amended primarily at 18 U.S.C. 88 1512-1515, 3663, 3664 (1996) &

Fed. R. Crim. P. 32) ("VWPA") and The Victims Rights and Restitution Act of 1990, Pub. L. No.
101-647, 104 Stat. 4820 (codified as amended at 42 U.S.C. 88 10606-10607 (1996))("VRRA").

The VWPA was designed to assist, protect, and enhance the role of victims and witnesses in the
criminal justice system through a variety of statutory provisions and guideline requirements. More
specifically, major provisions of the VWPA: (1) require the preparation of a victim impact statement
("VIS") as part of every presentence investigation report; (2) provide crimina penalties and injunctive
remedies to prevent harassment and intimidation of victims and witnesses; (3) provide for victim
restitution either in lieu of or in addition to other criminal penaltiesin cases involving violations of Title
18, certain offenses involving controlled substances under Title 21, and certain air piracy violations of
Title 49, and in any criminal case to the extent agreed to by the parties; and (4) require the
promulgation of guidelines by the Attorney General to assure fair treatment of crime victims and
witnesses in the criminal justice system, including certain notification and consultation requirements.

The VRRA supplements the VWPA primarily by requiring Department employees to use their
best efforts to see that victims of crime are accorded the rights and services granted them by the
VWPA and the VRRA. The VWPA had required that those rights and services be accorded only
"where possible.” In requiring Department employees to use their best efforts, the Act created a Bill of
Rights for federal crime victims. Included among those rightsis the right of a victim to restitution.?
Under the VWPA, for purposes of restitution, a"victim™ may be a person, agroup of people, an
organization, or the government.

In recent years, Congress has continued to extend and strengthen criminal restitution. First, it
passed the Violent Crime and Law Enforcement Act of 1994, which, among other provisions, requires

2 42 U.S.C. § 10606(b) providesthat afederal crime victim has the following rights:
(1) Theright to be treated with fairness and with respect for the victim'’ s dignity and privacy.
(2) Theright to be reasonably protected from the accused offender.
(3) Theright to be notified of court proceedings.
(4) Theright to be present at all court proceedings related to the offense, unless the court
determines that testimony by the victim would be materially affected if the victim heard other
testimony at trial.
(5 Theright to confer with the attorney for the Government in the case.
(6) Theright to restitution.
(7) Theright to information about the conviction, sentencing, imprisonment, and release of the
offender.

February 1998 (Third Edition) IV-78



acourt to order a defendant to pay a victim mandatory restitution in four classes of federal crimes
(domestic violence, sex crimes, sexua exploitation and other offenses involving abuse of children, and
telemarketing fraud), none of which would likely be prosecuted by the Antitrust Division. Then, in
1996, Congress passed the Mandatory Victims Restitution Act of 1996 ("MVRA"), once again
expanding the classes of crimes subject to mandatory restitution. The MVRA mandates restitution for:
(2) victims of acrime of violence, asdefined in 18 U.S.C. 8§ 16, (2) victims of an offense against
property under title 18, including any offense committed by fraud or deceit, and (3) victims of offenses
defined in 18 U.S.C. § 1365, relating to tampering with consumer products. See 18 U.S.C. § 3663A.
The Division does from time to time charge violations of title 18 property offenses. However,
restitution for such offenses is not mandated in cases where the court finds that: (1) the number of
identifiable victimsis so large as to make restitution impracticable; or (2) determining complex issues of
fact related to the cause or amount of the victim’s losses would complicate or prolong the sentencing
process to a degree that the need to provide restitution to any victim is outweighed by the burden on
the sentencing process. See 18 U.S.C. § 3663A(c)(3).

Although neither these mandatory provisions nor the provisions authorizing restitution for the
classes of crimeslisted in the second paragraph of this Section (see 18 U.S.C. 83663 for a complete
list of the classes of offenses covered) apply directly to antitrust offenses, restitution may also be
ordered in any criminal case to the extent agreed to by the parties in a plea agreement. See 18 U.S.C.

§ 3663(a)(3). In addition, the U.S. Sentencing Guidelines require courts to order restitution as a
condition of probation or supervised release in cases in which restitution would be appropriate under

18 U.S.C. 88 3663-3664 except for the fact that the offense of conviction isnot a Title 18 or covered
Title 49 offense, unless full restitution has already been made, or to the extent the court determines that
the complication and prolongation of the sentencing process resulting from the fashioning of arestitution
reguirement outweighs the need to provide restitution to any victims through the criminal process. See
U.S.S.G. 88 5E1.1(8)(2), 8B1.1(a)(2). Finadly, the Attorney General’s 1995 Guidelines for Victim and
Witness Assistance state that federal prosecutors, consistent with their other responsibilities, shall
advocate fully the rights of victims on the issue of restitution.

The Division can be expected rarely to encounter a case combining the prosecution of an antitrust
offense and an offense in which restitution is truly mandated. Insofar as permissive restitution is
concerned, during the last decade and a half restitution was not ordered (directly or as a condition of
probation) in the vast majority of cases brought by the Division as the result of several factors. the
complexity of antitrust cases and the resulting difficulty of making any accurate estimate of damages; the
per se nature of antitrust criminal violations, which relieves the prosecution from having to introduce
evidence of harm resulting from the violation to secure a conviction; and the availability of treble
damages to victims of antitrust offenses when the court does not order restitution. Nevertheless,

Division attorneys should remain alert to the possibility of seeking ordersfor restitution in casesin which
the fashioning of such an order would not unduly complicate or prolong the sentencing process, and
should consider including restitution as part of plea agreements, particularly in circumstances where it
appears that a defendant has insufficient resources to pay both a Guidelines criminal fine and damages
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to the victim(s) of the violation. See 18 U.S.C. § 3572(b); U.S.S.G. 8§ 5E1.1(c).

Information concerning Department attorneys responsibilities under the VWPA, the VRRA, and
the MVRA can be found primarily in the Acts themselves, the Attorney General's 1995 Guidelines for
Victim and Witness Assistance, and the Assistant Attorney General's September 9, 1997,
memorandum on implementation of the VWPA. Copies of these materials, as well as forms, checklists,
and other useful information are contained in the VWPA binder, which has been sent to each section
and field office. Reference also should be made to any victim-witness policy memos that may have
been issued by the Division. These materials should be reviewed carefully by all Division attorneys.
They are maintained by the designated victim-witness coordinator for each section and field office.

The victim-witness coordinator is responsible for: (1) keeping abreast of Department and
Division policy regarding victim-witness services, (2) ensuring that these services are being
appropriately provided; (3) maintaining liaisons with the victim-witness coordinatorsin local U.S.
Attorneys offices when necessary; and (4) making sure that records are sufficient to permit the Division
to report annually to the Attorney General on the "best efforts’ it has made during the preceding fiscal
year in ensuring that victims of crime are accorded the rights set forth in the VWPA, VRRA and
MVRA.

The Attorney General’ s Guidelines require that each Department component with responsibility
for implementing the Guidelines specifically designate one individual to ensure that the victim-witness
requirements of the Acts are being carried out within the component. For the Antitrust Division, this
person isthe Assistant Chief of the Legal Policy Section, with whom any questions that arise concerning
the implementation of the Attorney General's Guidelines relating to services to victims and witnesses, or
any other provisions or requirements of the Acts or Guidelines, should be discussed.

G. The Appellate Process

The Appellate Section should be contacted as soon as possible when a final judgment has been
entered in the district court, even if the Division prevailed in the case. When thetria staff believes that
an appedl islikely, the Appellate Section should be contacted even prior to the entry of afina
judgment. Finally, the Appellate Section should be contacted immediately with respect to (1) any
interlocutory order that the Division should consider appealing, if possible, or that opposing counsel
may attempt to appeal; and (2) any sentence in acriminal case or judgment in acivil case that contains
unlawful conditions.

1. Procedures When the Division Did Not Prevail in the District Court

If the Division did not prevail at the district court level, the trial staff should prepare a concise
memorandum discussing the critical facts of the case, the proceedingsin the district court, and the
reasons why the staff believes appeal is either warranted or unwarranted. The issues upon which an
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appedl, if any, would be based should be discussed in terms of the applicable standard of judicial
review. The staff memorandum should be reviewed by the section, task force, or field office Chief who
should attach his or her own recommendation. One copy of the memoranda should be sent to the Chief
of the Appellate Section and another to the appropriate Director of Enforcement. Copies of al relevant
court orders and pleadings should accompany the memorandum. Finally, acopy of the transcript, if
available, should be sent to the Appellate Section attorney assigned to the case. If atranscript has not
yet been obtained by the trial staff, the staff should consult with the Appellate Section attorney assigned
to the case to determine if the transcript should be ordered.

If there appear to be appealable issuesin acrimina case (and in every civil case) an Appellate
Section attorney, after reviewing the recommendations of the trial staff and obtaining the views of other
interested persons within the Division, will prepare a draft memorandum for the Solicitor General, either
recommending an appeal or recommending against appeal. Thetrial staff will be given an opportunity
to comment on the draft beforeit is sent forward. This draft memorandum, along with whatever
memoranda have been prepared by thetrial staff or others, are then sent to the Deputy Assistant
Attorney General who has supervisory responsibility for the Appellate Section.

Final reviewing authority within the Division is exercised by the Deputy Assistant Attorney
General with supervisory responsibility for the Appellate Section or, in certain circumstances, the
Assistant Attorney General. The views of other Deputy Assistant Attorneys General may also be
requested by the Assistant Attorney General.

After the Division decides whether to recommend appeal, the Appellate Section prepares the
final version of a memorandum to the Solicitor General, for the signature of the Deputy Assistant
Attorney General or Assistant Attorney General, and transmits it to the Solicitor General’ s Office.
There, the Antitrust Division's recommendation generally is reviewed by an Assistant to the Solicitor
General and a Deputy Solicitor General. They, in turn, make arecommendation to the Solicitor
General. Thereviewersin the Solicitor General's Office may ask for additional information or may
meet with Appellate Section attorneys and the appropriate Division personnel.

In situations where the review process will take some time, the Appellate Section will file, or
request the trial staff to file, with the appropriate district court a protective notice of appea so the
Department does not allow the filing period set by the Federal Rules of Appellate Procedure to expire
before a decision regarding appeal has been made. See Fed. R. App. P. 4.

2. Appellate Activity Where the Division Prevailed in the District Court

Where the Division prevailed in the district court in acriminal or civil case, or where the district
court issues any order that another party might attempt to appeal, the trial staff should immediately
notify the Appellate Section. At the same time, the Appellate Section should be informed of the general
nature of the case and provided with any relevant pleadings by thetrial staff. The transcript, if one
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exists, should immediately be made available to the Appellate Section, and the assigned attorney from
the Appellate Section and the trial staff should discuss the matter.

The Appellate Section should be notified immediately when the trial staff receives a copy of a
notice of appeal or learns that one has been filed.

3. Preparing Court of Appeals Briefs

Once an appeal has been filed, trial staff normally will be asked to assist the Appellate Section
attorneys assigned to the case in designating the record on appeal and determining what parts of the
record will be reprinted in the appendix, if there is to be one, aswell in ordering any needed transcripts.
Thetria staff also normally will be asked to review the draft brief. Finally, in certain emergency
situations, the trial staff may be asked to prepare or assist in preparing briefs or other appellate
pleadings under Appellate Section supervision.

As ageneral matter, attorneys from the Appellate Section will handle the briefing and argument of
appeals at the circuit court level under the supervision of the Chief or one of the Assistant Chiefsin the
Appellate Section.

The Chief or one of the Assistant Chiefsin the Appellate Section and the Appellate attorney
assigned to the appeal will be designated as the attorneys of record in the matter. Assuch, Appellate
Section attorneys should be informed of all relevant issues relating to the appeal and all conversations
between the tria staff and opposing counsel regarding issues in the case and the appeal. All documents
received by the trial staff relating to the appeal should be forwarded at once to the Appellate Section; in
the early stages of an appeal, such documents often are mailed only to the trial staff. Conversely, the
trial staff should be advised of any substantive meetings between Appellate Section attorneys and
opposing counsel concerning these matters.

The Division's brief and reply brief (if any) will, in normal circumstances, be discussed with the
trial staff, provided to the appropriate Director of Enforcement and Deputy Assistant Attorney General,
and reviewed by the Chief or an Assistant Chief of the Appellate Section. Finally, the Deputy Assistant
Attorney General with supervisory responsibility for the Appellate Section will approve the brief. At
times, the Assistant Attorney General, other appropriate Deputy Assistant Attorneys General, and other
interested persons within the Division may become involved in the review process when certain issues
of policy arise in the appeal or where conflicts must be resolved.

4. Amicus Curiae Participation by the Antitrust Division

The Appellate Section welcomes recommendations from staff in a section, task force, or field
office, aswell asthird parties, concerning amicus participation in a private case. Such
recommendations may take the form of a memorandum or less formal communications.
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Recommendations may concern issues that require amicus participation by the Division or where the
Division's views may clarify, strengthen, or advance the law in areas affecting the Division's policy goals.
Amicus participation in any appellate court -- state or federal -- and the Supreme Court must be
approved by the Solicitor General .2

5. Supreme Court Review

Once a court of appeals has decided a case, the Solicitor General may petition for certiorari to
the Supreme Court or will respond to a petition from the other party in a case in which the Division
prevailed. The government may also file an amicus brief in a case for which a petition for certiorari is
pending before the Supreme Court, or an amicus brief on the merits. Appellate Section attorneys,
under the supervision of the Chief or an Assistant Chief of the Appellate Section, are responsible for
drafting petitions for certiorari, briefsin opposition to petitions for certiorari, and briefs on the meritsin
Antitrust Division cases, as well as any amicus briefs on antitrust issues.

In Supreme Court cases, the Solicitor General's Office reviews the briefs and argues most
antitrust cases before the Supreme Court. The Appellate Section works closely with the Solicitor
Genera's Office in the preparation of the briefs and arguments before the Supreme Court, and may
request the assistance of the trial staff aswell.

2 Other formal appearances before federal or state appellate courts--such as the filing of comments
or proposed bar rules affecting competition--must aso be approved in advance by the Solicitor
General.
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